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issued research report on a 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12662A/August 2, 1976 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19629A/August 2, 1976 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9369A/August 2, 1976 


ACCOUNTING SERIES 
Release No. 193A/August 2, 1976 


File No. S7-647 


REQUEST BY ARTHUR ANDERSEN & CO. Partial Response 
and Solicitation of Comments on Certain Questions 


On June 15, 1976, the public accounting firm of Arthur 
Andersen & Co. (‘Andersen’) filed a ‘‘petition’’ with the 
Commission requesting, essentially, that we consider 
whether to: 


(1) revoke Instruction H(f) of Form 10-Q [17 CFR 
249.308a] which requires that independent accoun- 
tants express their judgment regarding the preferabili- 
ty of an accounting principle adopted when accoun- 
ting principles are changed at the discretion of a 
registrant. 


(2) withdraw the statement of policy embodied in Ac- 
counting Series Release No. 150 [39 FR 1260] in 
which the Commission stated that it would consider 
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accounting principles, standards and practices 
promulgated by the Financial Accounting Standards 
Board (FASB) as having substantial authoritative sup- 
port and those contrary to such FASB promulgations 
as having no such support.' 


(3) define the current meaning of the term ‘substantial 
authoritative support.” 


Preferability 


Instruction H(f) to Form 10-Q was adopted by the Commis- 
sion in Accounting Series Release No. 177 on September 
10, 1975 |40 FR 55837]. It was originally proposed for 
comment in essentially the same form on December 19, 
1974? and comments were received on it and carefully con- 
sidered by the Commission. In addition, the issues regarding 
this instruction were presented at public hearings held in 
1975 on the Commission’s interim reporting proposals. 


Subsequent to adoption of Instruction H(f), the Auditing 
Standards Executive Committee of the AICPA (AudSEC) 
requested that the Commission reconsider the instruction 
and, in response, the Commission held a public meeting with 
the Committee on April 23, 1976 at which the issues were 
discussed and at which time several submissions were 
received. On April 30, 1976, the Commission advised 
AudSEC that, after further consideration, it saw no reason to 
change its conclusion. 


The substantive issues involving Instruction H(f) therefore 
have been thoroughly aired and the reasons for the Com- 
mission’s conclusions have been fully set forth. In the 
absence of any showing by Andersen that it has presented 
any new substantive reasons for reconsideration of our ac- 
tion, the Commission has no basis before it warranting 
further reconsideration of the matter. 


Establishment of Accounting Principles 


The second and third actions requested by Andersen raise 
fundamental issues of importance upon which the Commis- 
sion has concluded it wishes to have the benefit of public 
comment before determining what action, if any, it may be 
appropriate to take. In addition, the Commission expects to 
hold a public meeting on the issues with invited represen- 
tatives of persons with significant interests in financial 
reporting. 


A cornerstone of the disclosure process envisioned by the 
securities laws is the financial information included in 
audited financial statements. Since 1933, when Congress 
determined to rely on independent accountants to provide 
assurance of reliability in financial statements, the Commis- 
sion has relied upon the judgments of the accounting profes- 
sion both in individual factual circumstances and in the es- 
tablishment of principles of general acceptance. In 1938, 
the Commission stated its administrative policy with respect 
to financial statements in Accounting Series Release No. 4 
{11 FR 10913]; 


“In cases where financial statements filed with this 
Commission pursuant to its rules and regulations un- 
der the Securities Act of 1933 or the Securities Ex- 
change Act of 1934 are prepared in accordance with 
accounting principles for which there is no substantial 
authoritative support, such financial statements will be 
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presumed to be misleading or inaccurate despite dis- 
closures contained in the certificate of the accountant 
or in footnotes to the statements provided the matters 
involved are material. In cases where there is a 
difference of opinion between the Commission and the 
registrant as to the proper principles of accounting to 
be followed, disclosure will be accepted in lieu of cor- 
rection of the financial statements themselves only if 
the points involved are such that there is substantial 
authoritative support for the practices followed by the 
registrant and the position of the Commission has not 
previously been expressed in rules, regulations or 
other official releases of the Commission, including the 
published opinions of its Chief Accountant.” 


In 1973, various private sector groups concerned with finan- 
cial reporting established the Financial Accounting Stan- 
dards Board and this body was designated by the account- 
ing profession as the entity having the responsibility for con- 
sidering and promulgating accounting standards and inter- 
pretations. Following this action, the Commission issued a 
Statement of Policy (ASR 150) reflecting its recognition of 
the FASB’s role in the setting of accounting principles, stan- 
dards and practices. ASR 150 reflected an explicit state- 
ment of the Commission's administrative practice in carrying 
out its responsibilities under the securities laws. Historically, 
the Commission has accepted as having substantial 
authoritative support those practices which have been iden- 
tified by the accounting profession as standards to be 
followed by members of the profession. With the creation of 
the FASB, the Commission believed that it should publicly 
indicate that it viewed the standards, practices and inter- 
pretations issued by the FASB as constituting those prac- 
tices having substantial authoritative support. 


Andersen requests that the Commission withdraw these 
policies which have governed the manner by which it has 
determined whether financial statements meet the re- 
quirements of the Securities Acts. Before responding to 
Andersen's request, the Commission hereby solicits public 
comment on the following basic issues raised: 


1. Should the Commission continue its policy of 
recognizing the pronouncements of the Financial Ac- 
counting Standards Board as providing a frame of 
reference for publicly held companies to satisfy their 
statutory disclosure obligations? 


2. Should the Commission further define the phrase 
“substantial authoritative support”? 


3. Should the Commission further define the phrase 
“accounting principles and practices” used in Rule 2- 
02(c) of Regulation S-X [17 CFR 210.2-02(c)|? 


Comments in triplicate should be addressed to the 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549 and should be referenced to File 
S7-647. Comments should be received by September 15, 
1976. All comments will be available for public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





' The Commission noted in this connection that Rule 203 of 
the Rules of Conduct of the Code of Ethics of the American 
Institute of Certified Public Accountants provides that it is 
necessary to depart from accounting principles promulgated 
by the body designated by the Council of the AICPA if, due 
to unusual circumstances, failure to do so would result in 
misleading financial statements and that, in such a case, the 
use of other principles may be accepted or required by the 
Commission. 


2 Release Nos. 33-5549, 34-11142, 35-18718 |40 FR 
1079]. 





SECURITIES ACT OF 1933 
Release No. 5731/August 2, 1976 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12676/August 2, 1976 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9386/August 2, 1976 


File No. S7-649 
TENDER OFFERS 
Notice of Proposed Rules and Schedules 


The Securities and Exchange Commission today proposed 
for comment certain rules and related schedules under Sec- 
tions 14(d) and 14(e) of the Securities Exchange Act of 
1934 ("Exchange Act”) |15 U.S.C. 78a et seq., as amended 
by Pub. L. No. 94-29 (June 4, 1975)| with respect to tender 
offers. If adopted, these proposals would augment the pres- 
ent statutory requirements by providing specific disclosure 
and dissemination requirements, additional substantive 
regulatory protections, particular anti-fraud provisions and 
other regulations with respect to certain cash tender offers 
and exchange offers. The proposals, which are based in part 
on the record in the Commission’s Public Fact-Finding 
Investigation in the Matter of Beneficial Ownership. 
Takeovers and Acquisitions by Foreign and Domestic Per- 
sons (“Tender Offer hearings’)' are not applicable to 
presently pending tender offers or to tender offers an- 
nounced prior to the actual adoption and effectiveness of 
any of the proposals contained herein. Interested persons 
are invited to submit their written comments on the 
proposals by September 30, 1976. 


The Commission's primary mandate under the federal 
securities laws is to protect investors and to act in the public 
interest. In the context of tender offers, the Commission is 
empowered to require full and fair disclosure for the benefit 
of investors and to permit both the person making the tender 
offer (the “‘bidder’’) and the management of the company 
whose securities are being sought (the “subject company’) 
an equal opportunity to fairly present their positions. The 
Commission is mindful that any efforts to benefit investors in 
this area must be made without tipping the balance of 
regulation in favor of either the bidder or the subject com- 
pany. 
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Accordingly, the Commission has re-examined its present 
disclosure requirements relating to persons making tender 
offers. Proposed Schedule 14D-1 |17 CFR 240.14d-100} 
for tender offer statements contains several new items not 
contained in current Schedule 13D [17 CFR 240.13d-101| 
(which is now used for acquisition statements and tender 
offer statements) and several significant modifications of 
items that are in Schedule 13D. A new item 3 would require 
disclosure of business relationships and_ transactions 
between the bidder and the subject company during the past 
three years and would call for disclosure of any negotiations 
between those parties relating to the tender offer and other 
specified transactions or proposals. A new Item 9 would 
require additional disclosures including financial statements 
and the applicability of anti-trust laws and margin re- 
quirements when such information would be material to a 
reasonable shareholder in deciding whether to tender, sell or 
hold securities being sought in the tender offer. A revised 
Item 4 would require additional disclosure regarding a 
bidder's source of funds including how the bidder plans to 
repay any oan. A revised Item 5 would require disclosure of 
a bidder's plans or proposals regardless of whether the 
bidder is seeking control of the subject company. 


To insure that investors have an adequate opportunity to 
consider the more meaningful disclosures required by those 
proposals, the Commission is also proposing certain dis- 
semination rules designed to encourage prompt and 
widespread communications of cash tender offers through 
the use of: stockholder lists, which for the first time would 
be available under SEC rules; summary advertisements con- 
taining an undertaking to transmit complete materials upon 
request; or long form publication of the entire offer, which is 
the current practice in connection with conventional cash 
tender offers. 


The Commission has also re-examined the present dis- 
closure requirements relating to subject companies and 
other persons making a solicitation or recommendation in 
connection with a tender offer and is now proposing 
Schedule 14D-4 |17 CFR 240.14d-101] to replace current 
Schedule 14D |17 CFR 240.14d-101]. Although the 
proposed schedule generally conforms to the current one, 
several additional items would be included and several items 
would be modified. For example, disclosure of actual or 
potential conflicts of interest between the person filing the 
statement and the subject company, the bidder or their 
respective affiliates may. be required in the description of 
contracts, understandings, or other relationships between 
such persons pursuant to Item 3(b). 


To further insure that investors have an adequate opportuni- 
ty to consider communications from the bidder as well as 
the subject company in deciding whether to sell, tender or 
hold part or all of their securities, the Commission is also 
proposing rules that: require all tender offers to remain open 
for at least fifteen business days and for at least ten business 
days after any increase by the bidder in the offered con- 
sideration; provide withdrawal rights for shares deposited by 
investors during the first ten business days of an offer and 
other withdrawal rights in the event of a competing tender 
offer; and permit bidders to extend pro rata acceptance 
rights throughout a tender offer. 


To facilitate the communication of complete information to 
the trading markets and to assist the national securities ex- 
changes and the National Association of Securities Dealers, 
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Inc. in carrying out their responsibilities of self-regulation un- 
der the federal securities laws, the Commission for the first 
time is proposing rules that would require copies of 
schedules filed by the bidder and persons making a solicita- 
tion or recommendation to be mailed to such organizations. 


The Commission is also proposing anti-fraud and other 
provisions to curb certain apparent abuses in connection 
with tender offers. The intended effect of such proposals is 
to require prompt status reports whenever a tender offer is 
extended; to require prompt payment or return of securities 
after the expiration of a tender offer; and to prohibit direct 
and indirect purchases of certain securities by a bidder im- 
mediately after termination of a tender offer whether or not 
it was successful. 


It should be noted that proposed Rules 14d-2 |17 CFR 
240.14d-2] and 14d-4 [17 CFR 240.14d-4] would require 
that nonrefundable fees be paid when the initial Schedule 
14D-1 or Schedule 14D-4 is filed with the Commission. 
Under these proposals, no additional filing fees would be 
required for amendments to either schedule. The Commis- 
sion plans to propose a formal fee structure for all Williams 
Act filings in a subsequent release. The determination of 
such fees by the Commission will take into consideration the 
direct and indirect cost to the Government, the value to the 
recipient, public policy or interest served and other pertinent 
factors.* 


This release contains a general description of the legislative 
and administrative background of the proposals and a syn- 
opsis of the specific proposals to assist in a better un- 
derstanding of their provisions. However, attention is 
directed to the proposals themselves for a more complete 
understanding ; 


|. Background 


The Williams Act Amendments to the Exchange Act provid- 
ed for federal regulation of tender offers. Section 14(d) of 
the Exchange Act is applicable to classes of equity securities 
which are registered pursuant to Section 12 of the Exchange 
Act, or which would have been required to be registered pur- 
suant to that Section except for a specific statutory exemp- 
tion for insurance companies or which have been issued by a 
closed-end envestment company registered under the 
Investment Company Act of 1940. Generally, Section 14(d) 
makes it unlawful for any person (or group of persons) to 
make a tender offer for or request or invitation for tenders of 
such securities which, if successful, would result in that per- 
son being the direct or indirect beneficial owner of more 
than 5 percent of a class of such securities unless that per- 
son, at the time of publication or distribution of the tender 
offer, has filed with the Commission a statement disclosing 
the information specified in Section 13(d) as well as such 
other information required by the Commission's rules. 
Among other things, Section 14(d) also contains regulatory 
provisions relating to shareholders’ withdrawal rights and 
their pro rata acceptance rights, as well as the bidder's 
obligation to treat all tendering shareholders equally with 
respect to any increase in the offered consideration. Section 
14(d)(4) requires that all recommendations relating to 
tender offers be made in accordance with rules adopted by 
the Commission. Section 14(e), which is applicable to all 
tender offers and recommendations related thereto, makes it 
unlawful for any person to make any untrue statement of a 
material fact or to omit to state any necessary fact or to 
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engage in any fraudulent, deceptive or manipulative acts or 
practices in connection with any actual or planned tender 
offer. 


In passing the Williams Act, P.L. 90-439, in 1968, Congress 
recognized that although ‘takeover bids should not be dis- 
couraged,’? regulation of tender offers was necessary for the 
purposes of disclosure of material information and substan- 
tive protection to investors.* The approach was considered 
necessary because: 


the competence and integrity of a company’s manage- 
ment and of those persons who seek management 
positions, are of vital importance to stockholders. 
Secrecy in this area is inconsistent with the expec- 
tations of the people who invest in the securities of 
publicly held corporations and impair public con- 
fidence in securities as a medium of investment.® 


Congress also heard testimony about the need to provide 
adequate communication with the shareholders and to in- 
sure sufficient time to make an investment decision in order 
to avoid undue pressure on shareholders during a tender 
offer.® 


However, in adopting this approach Congress was aware of 
the positions of the bidder and the company whose 
securities are being sought in a tender offer and therefore 
took: 


...extreme care to avoid tipping the balance of 
regulation either in favor of management or in favor of 
the person making the takeover bid. The bill is de- 
signed to require full and fair disclosure for the benefit 
of investors while at the same time providing the 
offeror and management equal opportunity to fairly 
present their case.’ 


In order to immediately implement this statutory framework 
the Commission adopted emergency rules and regulations 
under the Williams Act Amendments.’ Subsequent to the 
passage of the 1970 Williams Act Amendments, P.L. 91- 
567,° which provided additional investor protection in the 
context of tender offers, the Commission made further 
amendments to its rules.'° 


In November and December 1974, the Commission con- 
ducted its Tender Offer Hearings. The written and oral 
testimony of witnesses and letters of comment from in- 
terested persons highlighted certain issues such as the 
definition of the term “tender offer,’ communications with 
shareholders, adequate time for shareholders to evaluate 
tender offers and make investment decisions and disclosure 
pertaining to tender offers. 


On the basis of the Tender Offer Hearings, Congressional 
hearings, judicial decisions and the Commission experience 
with the present regulatory framework, the Commission is 
proposing rules and schedules intended to provide more 
effective disclosure, communication and substantive regula- 
tion of tender offers while maintaining the balance between 
the bidder and the company whose securities are being 
sought by the tender offer. The Commission is of the view 
that these proposals, if adopted; would carry out the 
Congressional intent in enacting Sections 14(d) and 14(e). 


ll. Definition of the Term “Tender Offer’ 


Although testimony and letters of comment were received at 
the Tender Offer Hearings on the definition of the term 
“tender offer,’ no consensus of opinion was reached on the 
meaning of the term. Several commentators suggested ex- 
emptive provisions having the effect of excluding particular 
types of transactions from the definition of the term, such as 
offers made to a small group of shareholders. However, it is 
the Commission's view that such exemptions are not proper 
unless a definition of the term is first established. In light of 
the record of the Tender Offer Hearings, the Commission's 
position at this time is that a definition of the term ‘tender 
offer’’ is neither appropriate nor necessary. This position is 
premised on the dynamic nature of these transactions and 
the need of the Commission to remain flexible in deter- 
mining what types of transactions, either present or yet to be 
devised, are or should be encompassed by the term. 
Therefore, the Commission specifically declines to propose a 
definition of the term ‘‘tender offer.” 


The Commission's position should in no way be construed to 
mean that the term applies only to so-called conventional 
tender offers whereby an offer is published by a person re- 
questing that all or a portion of a class of a company’s 
securities be deposited during a fixed period of time so that 
such person may purchase such securities at a specified 
price (whether cash and/or securities) and subject to 
specified conditions. But rather, the term is to be interpreted 
flexibly and applies to special bids;'' purchase resulting from 
widespread solicitations by means of mailings, telephone 
calls and personal visits;'? and any transaction where the 
conduct of the person seeking control causes pressures to 
be put on shareholders similar to those attendant to a con- 
ventional tender offer. 


Ill. Synopsis of Proposals 


A. Proposed Rule 14d-1: Certain Definitions [17 CFR 
240.14d-1]. 


At present, Regulation 14D [17 CFR 240.14d-1 through 
240.14d-101] does not contain a definitional section. In 
order to clarify terms frequently used in the proposed rules 
and schedules, the Commission is proposing Rule 14d-1. 
The decision by the Commission not to define the term 
“tender offer’’ at this time is discussed above. The terms 
“pidder’’ and ‘subject company” provide short-hand 
references to the principal participants in a tender offer. The 
term ‘‘tender offer material’ is a non-exclusive reference to 
the types of information that are required to be disseminated 
to security holders by means of the summary publication 
and the stockholder list procedures set forth in proposed 
Rule 14d-3. 


B. Proposed Rule 14d-2: Filing of Tender Offer Statement 
[17 CFR 240.14d-2/ 


Section 14(d)(1), the provisions of which are more fully 
described above, sets forth filing requirements applicable to 
all tender offers. At the present time, a person soliciting 
tenders must file with the Commission a statement con- 
taining the information specified in Schedule 13D prior to 
the time the offer, request or invitation is first sent or given 
to security holders. Copies of the statements in the form 
filed with the Commission are required to be sent to the 
issuer not later than the date such material is first published, 
sent or given to security holders. These requirements also 
apply to any additional material soliciting or requesting 
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tender offers after the initial solicitation. The provisions of 
present Rule 14d-1 |17 CFR 240.14d-1| parallel those of 
Section 14(d))1). 


With certain changes, the provisions of proposed Rule 14d- 
2 would generally conform to the present filing framework. 
Under proposed Rule 14d-2(a), the bidder would be required 
to take certain actions prior to or simultaneously with the 
time the tender offer is first published, sent or given to 
security holders. In addition to making a filing with the Com- 
mission and a transmittal to the subject company, the bidder 
would be required to transmit a copy of the proposed 
Schedule 14D-1 with exhibits to any national securities ex- 
change where the class of the subject company’s securities 
sought by the tender offer is traded and to the National 
Association of Securities Dealers, Inc. (“NASD”) if such 
class of the subject company’s securities is traded in the 
over-the-counter market. The Commission recognizes the 
unsettling effect that tender offers have on trading markets 
and believes that this proposal will insure that securities ex- 
changes and the NASD have direct access to complete in- 
formation during a tender offer. The transmittals to the sub- 
ject company, securities exchanges and the NASD would be 
made by registered or certified mail. 


Proposed Rule 14d-2(b) would require a similar filing and 
mailing procedure with regard to additional material 
soliciting or requesting tender offers subsequent to the filing 
of a Schedule 14D-1 pursuant to paragraph (a) of this rule. 
However, additional material which only reports the number 
of shares deposited to date and/or announces an extension 
of time for depositing securities pursuant to a tender offer 
would be deemed to meet the requirements of Section 
14(d)(1) if filed with the Commission within two business 
days after it is first published, sent or given to security 
holders. This exception would not apply to the requirement 
that a copy of such additional material be mailed to the sub- 
ject company, securities exchanges and the NASD prior to 
or simultaneously with the time such additional material is 
first published, sent or given to security holders. The Com- 
mission received testimony at the Tender Offer Hearings 
about the logistical problems of filing such limited, but im- 
portant, additional material with the Commission prior to its 
public release. The Commission believes that this exception 
would facilitate rapid communication of such limited ad- 
ditional material to shareholders and would resolve any 
procedural difficulties incurred in such communication. 


Material changes to information in the Schedule 14D-1 filed 
in accordance with subparagraph (a)(1) of this proposed rule 
would be required to be promptly filed with the Commission 
and mailed to the subject company, securities exchanges 
and the NASD in the same manner as required by paragraph 
(a) of this rule. 


c. Proposed Rule 14d-3: Communication of Cash Tender 
Offers [17 CFR 240.14d-3]/ 


Although present Rule 14d-1(c) specifies certain informa- 
tion which must be included when tender offers are pub- 
lished, sent or given to security holders, it does not specify 
any particular method of disseminating such information. 
Proposed Rule 14d-3 would establish standards whereby in- 
formation communicated in compliance with its provisions 
would be deemed ‘‘published or sent or given to security 
holders” for the purposes of Section 14(d)(1). The proposed 
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rule would pertain only to cash tender offers and is not in- 
tended by the Commission to be a mandatory or exclusive 
regulation of such offers. 


The proposed rule covers three alternative methods of com- 
municating cash tender offers: long form publication; sum- 
mary publication; and use of stockholder lists to assist direct 
communication. So long as a bidder fully complies with the 
requirements of any one of the three methods, the bidder 
can utilize either of the other two methods in whole or in 
part. Thus, the three methods are not in any way mutually 
exclusive. 


The long form publication of proposed Rule 14d-3(a) is sub- 
stantially equivalent to the current practice with respect to 
conventional tender offers. The summary publication of 
proposed Rule 14d-3(b) would require that at least certain 
specified material information appear in a summary adver- 
tisement and would provide for security holders to be able to 
promptly obtain the bidder’s tender offer materials at the 
bidder's expense. In order to comply with the provisions of 
this subsection the bidder would be required to have suf- 
ficient copies of the tender offer materials available for dis- 
tribution when the summary advertisement appears. The 
Commission believes that this method of communication 
will decrease the escalating costs and scheduling problems 
associated with publishing conventional tender offers in 
newspapers while, at the same time, insuring dissemination 
of the tender offer materials to record owners and beneficial 
owners who desire to consider more complete information. 


The third rmethod of communication is the use of stockholder 
lists by the bidder. After the bidder has obtained the lists 
from the subject company pursuant to proposed Rule 14e-1, 
which is discussd below, or through other means, the bidder 
would be required to mail its tender offer materials to all the 
persons named on the stockholder list and to furnish suf- 
ficient sets of tender offer materials to broders, banks and 
similar persons whose name appears or whose nominee 
appears on the stockholder list or who is listed as a partici- 
pant in the clearing agency's security position listing. The 
Commission is aware that access to shareholder lists is also 
a matter of state corporation law and recognizes that, if 
adopted, this rule would make stockholder lists available to 
bidders in the context of cash tender offers for the first time 
under the federal securities laws. Therefore, the Commission 
specifically invites comments on its rulemaking authority 
concerning the use of shareholder lists and any conflict with 
state law which would not be in the public interest or for the 
protection of investors. 


By encouraging the prompt and widespread disseminaton of 
cash tender offers, proposed Rule 14d-3 is intended to af- 
ford a greater number of security holders the opportunity to 
consider and evaluate the disclosures required by other 
proposals. However, specific comments are invited whether 
the three proposed alternative methods of communication 
will be sufficient to accomplish public disclosure of the 
tender offer to security holders and trading markets or 
whether additional measures are necessary. 


D. Proposed Rule 14d-4: Filing of Recommendation State- 
ment [17 CFR 240.14d-4/ 


Rule 14d-4 presently requires that, with certain exceptions, 
persons making a solicitation or recommendation to security 
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holders to accept or reject a tender offer subject to Section 
14(d) of the Act must file with the Commission a statement 
containing the information specified by current Schedule 
14D at the time such solicitation or recommendation is first 
published, sent or given to such security holders. 
Amendments to such statements are also required to be 
promptly filed with the Commission. 


Proposed Rule 14d-4 would generally conform to the pres- 
ent framework. Instead of present Schedule 14D, a pro- 
posed Schedule 14D-4, described below, would be filed 
with the Commission and sent by registered or certified mail 
to the bidder, any national securities exchange where the 
securities being sought by the tender offer are traded and to 
the NASD if the securities are traded in the over-the-counter 
market. Proposed Rule 14d-4(a) would require that these 
actions occur simultaneously with or prior to the time that 
the solicitation or recommendation, whether oral or written, 
is first made to security holders. 


Under proposed Rule 14d-4(b), material changes in the in- 
formation contained in the Schedule 14D-4 would be 
promptly filed as amendments to that Schedule and would 
be promptly sent by registered or certified mail to national 
securities exchanges and the NASD, if applicable. 


As in present Rule 14d4(c), proposed Rule 14d-4(c) would 
establish minimum informational requirements for the 
solicitation or recommendation that is communicated to 
security holders. The present disclosure regarding 
arrangements or understandings pertaining to the solicita- 
tion between the person filing the statement and the bidder 
and the subject company would be expanded to include all 
contracts, arrangements, understandings and relationships 
between such persons. In addition, recent transactions by 
the person filing the statement, its executive officers, direc- 
tors, affiliates and subsidiaries in the securities being sought 
by the tender offer would be disclosed. The Commission 
believes that this additional disclosure will assist security 
holders in evaluating a solicitation or recommendation. 


The exceptions to the proposed rule which are contained in 
proposed Rule 14d-4(d) are substantially similar to the ex- 
ceptions provided by present Rule 14d-4(a)(1) and (2) [17 
CFR 240.14d-4(a)(1) and (2)] and present Rule 14d-2(e) 
and (f) |17 CFR 240.14d-2(e) and (f)|. Proposed Rule 14d- 
4(c)(4) provides an exemption for a subject company’s in- 
itial, limited communication regarding a tender offer and 
would establish definite periods for transmittal of a subse- 
quent communication to insure that security holders have 
adequate time to consider the subject company’s position in 
making their investment decision. Under this proposal, such 
a subsequent communication must contain a recommenda- 
tion to accept or reject a tender offer or must indicate 
management's decision not to make a recommendation. 


E. Proposed Rule 14d-5: Additional Withdrawal Rights [17 
CFR 240.14d-5/ ; 


Section 14(d)(5) provides an unconditional right of 
withdrawal to persons who have deposited securities pur- 
suant to a tender offer for seven days after the time 
definitive copies of such offer are first published, sent or 
given to security holders. Additionally, the Section provides 
a right of withdrawal at any time after sixty days after the 
date of the original offer, if the shares deposited have not 


been accepted for payment by the bidder by that time. 


Extensive testimony was received at the Tender Offer 
Hearings concerning withdrawal rights. This testimony 
raised questions about the effectiveness of the seven day 
withdrawal right and pointed out that, with the possible ex- 
ception of the sixty day provision, Section 14(d)(5) does not 
cover withdrawal in a competing tender offer situation. 


The Commission believes that a depositor should not be per- 
mitted to withdraw any or all securities deposited during the 
entire period that the offer is open. At some point prior to ex- 
piration of its offer, the bidder should have the opportunity to 
ascertain the number of securities deposited in order to 
determine whether or not to accept securities for purchase 
or to extend or change other terms of the tender offer. 
However, in light of proposed Rule 14¢e-2(a), discussed 
below, which would establish a fifteen business days 
minimum period that an offer must remain open and the 
testimony at the Tender Offer Hearings, proposed Rule 14d- 
5(a) would extend the seven day withdrawal right to ten 
business days. The proposed rule would also provide a 
withdrawal right for any or all securities deposited but not 
accepted for payment by the bidder for seven business days 
following the date a proposed Schedule 14D-1 is filed with 
the Commission relating to a competing tender offer by a 
subsequent bidder. The Commission believes this provision 
would afford a further protection to shareholders and would 
not create an undue burden on a bidder. 


F. Proposed Rule 14d-6: Purchase After Termination of a 
Tender Offer [17 CFR 240.14d-6/ 


At present, Regulation 14D does not provide for the integra- 
tion of purchases by the bidder either before the commence- 
ment of the tender offer or after its termination with those 
purchases made by the bidder pursuant to the tender offer. 
Under proposed Rule 14d-6(a), open market, private or 
other purchases of certain securities, described below, by 
either the bidder or its affiliates within forty business days 
after the termination of the bidder's tender offer would be in- 
tegrated with and deemed a part of the tender offer only for 
the purposes of Section 14(d) of the Exchange Act. The 
proposed rule would be triggered by the termination of the 
bidder's tender offer, which would be determined by the 
date the tender offer actually ended, rather than the sched- 
uled date of expiration of the tender offer or any extensions 
thereof. Thus, unsuccessful or partially successful tender 
offers would also be covered by the proposed rule. 


The integration provisions of proposed Rule 14d-6(a) would 
apply to post-termination purchases of the securities 
described in proposed Rule 14d-6(b). Securities of the same 
class sought by the bidder in its tender offer would be in- 
cluded as well as options, warrants, rights, convertible 
securities or other securities which involve contractual 
rights, privileges or other provisions to purchase or acquire, 
through exercise, conversion, exchange or otherwise, 
securities of such class. 


If adopted, the proposed rule would result in applying the 
disclosure and substantive protections, such as the best 
price and sixty day withdrawal provisions of Section 14(d) to 
such purchases. The effect of the rule as proposed would, in 
most circumstances, be to preclude such purchases by the 
bidder or its affiliates during the forty business day period, 
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unless one of the exemptions described below is available. It 
should be noted that the proposed rule would have no effect 
on Rule 10b-13 [17 CFR 240.10b-13]}. 


Proposed Rule 14d-6(c) would exclude certain purchases 
during the forty business day post-termination period from 
the operation of the proposed rule. These would include 
purchases made pursuant to a subsequent tender offer for 
securities of the same class sought in the bidder’s previous 
tender offer, provided that the offered consideration in the 
subsequent tender offer is no lower than that offered at any 
time during the bidder's previous tender offer. Additionally, 
purchases pursuant to the exercise of options, warrants or 
rights, the conversion of convertible securities, or the execu- 
tion of the terms of agreements to purchase securities of the 
class sought by the tender offer would be excluded if such 
options, warrants, rights, convertible securities or 
agreements were obtained or entered into prior to the date 
the tender offer was first published, sent or given to security 
holders and were disclosed in the Schedule 14D-1 filed by 
the bidder for the tender offer. Finally, other agreements or 
transactions would be excluded from the proposed rule 
which the Commission would exempt by order. 


The intended purpose of the proposed rule is to prevent the 
bidder from taking advantage, either directly or indirectly, of 
any unsettling market condition after the termination of its 
tender offer. Mindful of this purpose, the Commission could 
find no valid distinction in the context of post-termination 
purchases between a tender offer for any or all securities of 
a class of the subject company and a tender offer for only a 
portion of the securities of such class. 


At this time the Commission is not specifically proposing a 
similar integration rule relating to pre-commencement 
purchases of such securities. The Commission invites 
specific comment on the need for, and the Commission's 
authority to adopt, a parallel pre-commencement integration 
rule. 


G. Proposed Rule 14d-7. Certain Exempt Transactions [17 
CFR 240.14d-7/ 


Rule 14d-2 presently contains provisions that exempt cer- 
tain communications from Regulation 14D. Two of these 
provisions, Rules 14d-2(e) and (f), are proposed in modified 
form in proposed Rule 14d-4(c) which is discussed above. 
Proposed Rule 14d-7 would generally conform to the ex- 
isting rule with the exception that current Rule 14d-2(g), 
which pertains to offers to purchase securities in transac- 
tions exempt from registration under the Securities Act of 
1933 pursuant to Section 3(a)(10) thereof, would be 
withdrawn. This provision was adopted at a time when ex- 
change tender offers were exempt from Section 14(d). 
Serious questions have been raised ds to its utility in the 
proposed Regulation 14D. If this provision is withdrawn, the 
transactions covered by Rule 14d-2(g) could be considered 
on a case-by-case basis by the Commission pursuant to its 
exemptive power under Section 14(d)(8)(C). The Commis- 
sion invites specific comment on the proposed deletion of 
this provision. 


H. Proposed Rule 14d-8. Exemption from Statutory Pro Rata 
Requirements [17 CFR 240.14d-8]/ 


When a tender offer is made for less than all the outstanding 
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securities of a class of an issuer and if, within the first ten 
days after such tender offer is published, sent or given to the 
security holders, a greater number of shares are deposited 
than the bidder's bound or willing to take up, Sec- 
tion14(d)(6) provides that any securities accepted by the 
bidder must be taken up on a pro rata basis according to the 
number of securities deposited by each depositor. In addi- 
tion, Section 14(d)(6) provides that the pro rata provision 
shall apply to securities deposited within ten days after 
notice of an increase in the offered consideration is first 
published, sent or given to security holders. 


Proposed Rule 14d-8 would establish an exemption to Sec- 
tion 14(d)(6) for tender offers for less than all the outstan- 
ding equity securities of a class where the bidder provides 
that any and all securities taken up at any time pursuant to 
the tender offer will be accepted on a pro rata basis. The 
proposed Rule, which is intended to be voluntary in opera- 
tion, is designed to resolve any doubts among practitioners 
that a bidder can extend pro rata acceptance rights for the 
entire length of the tender offer period without being in 
violation of Section 14(d)(6). If adopted, the Commission 
believes the proposed rule would implement the Williams 
Act by giving all holders of the securities being sought an 
equal opportunity to participate in the tender offer. 


|. Proposed Schedule 14D-1: Tender Offer Statement /17 
CFR 240.14d-100/ 


At present, in order to fulfill the requirements of Section 
14(d) and Rule 14d-1, a bidder must file a statement con- 
taining the information and exhibits required by Schedule 
13D. The Commission is proposing a separate Tender Offer 
Schedule-Schedule 14D-1. The Commission believes that a 
separate schedule for tender offers will avoid unnecessary 
confusion, will provide more meaningful disclosure to in- 
vestors and, to the extent feasible, will be less burdensome 
on the bidder. 


With certain significant exceptions discussed below, pro- 
posed Schedule 14D-1 generally conforms to present 
Schedule 13D, Acquisition Statement, and reflects the 
letters of comment received by the Commission with respect 
to a proposed amendment to that Schedule.’ Instruction C 
to proposed Schedule 14D-1 would curtail and clarify 
previous conditions so that: a reporting corporation would 
need to disclose information only regarding its executive of- 
ficers, rather than all officers; and in multiple tier corporate 
structures, no information would be required regarding any 
officers or directors of mid-tier corporations unless they 
were also controlling persons. Item 2 of the proposed 
Schedule would require disclosure regarding the bidder and 
related persons pertaining to employment history, criminal 
convictions and certain civil actions for the five year period 
prior to the tender offer. 


Although proposed Schedule 14D-1 would retain much of 
the substance of Schedule 13D, certain items would be 
significantly modified and two new items are proposed. A 
new Item 3 of the proposed schedule would require dis- 
closure of past relationships, transactions or negotiations 
between the bidder or its affiliates and the subject company 
or its affiliates. Item 3(a) would require a statement of the 
nature and approximate dollar amount of business 
relationships and transactions between such persons during 
the three years preceding the tender offer. Item 3(b) would 
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require a description of certain other contracts, relationships, 
transactions or negotiations between such persons for a 
similar period, which concerned such events as a merger or 
consolidation with or acquisition of the subject company or 
any of its affiliates; a tender offer or other acquisition of the 
securities of any class of securities issued by the subject 
company; an election of directors of the subject company: 
and the sale or other transfer of a material amount of assets 
by the subject company or any of its subsidiaries. 


A revised Item 4 of the proposed schedule would increase 
the disclosure concerning the source and amount of funds or 
other consideration to be employed by the bidder in the 
tender offer. If any part of such funds or other consideration 
is borrowed, Item 4 would require disclosure of the material 
terms or conditions of such loan agreements, such as the 
stated and effective interest rates, as well as a description of 
any plans or arrangements to finance or repay such loans. If 
no such plans or arrangements have been made, a state- 
ment to that effect would be required. To facilitate requests 
for confidential treatment of the identity of certain banks, 
which is provided in Section 13(d)(1)(B), Item 3 would es- 
tablish a procedure of submitting such requests to the 
Secretary of the Commission. 


In addition to a statement of the purpose or purposes of the 
tender offer, a revised item 5 would require a description of 
certain plans or proposals by the bidder relating to or 
resulting in such events as: an extraordinary corporate trans- 
action involving the subject company or any of its sub- 
sidiaries; a sale or transfer of a material amount of the 
assets of the subject company or any of its subsidiaries 
which would include, but not be limited to, a sale or transfer 
to the bidder or any of its affiliates; any change in the sub- 
ject company’s present board of directors, which would in- 
clude any plan or proposal to fill vacancies or change the 
number or term of the directors; any material change in the 
subject company’s present capitalization or dividend policy: 
and delisting a class of the subject company’s securities 
from a national securities exchange or terminating the 
registration of such class of securities pursuant to Section 
12(g)(4). It should be noted that this description of the 
bidder's plans and proposals would be required for all tender 
offers, not merely for those with the purpose of acquiring 
control of the subject company. 


A new Item 9 of the proposed Schedule would require dis- 
closure of additional information, if an average, prudent in- 
vestor ought reasonably to be informed of such information 
in deciding whether to sell, tender or hold securities being 
sought in the tender offer. The materiality test of this item 
was derived from the definition of the term “material” in 
Rule 12b-2(j) |17 CFR 240.12b-2(j)|. For the first time, the 
bidder's financial statements, prepared in compliance with 
Form 10, as well as statements concerning the applicability 
of anti-trust laws and the margin requirements would be 
specifically required, if the materiality test is met. Item 9 is 
not intended to provide an exclusive list of additional infor- 
mation that would be required, but rather is designed to be 
illustrative of the types of information which might be 
material. 


J. Proposed Schedule 14D-4: Recommendation Statement 
[17 CFR 240.14d-101/ 


A Schedule 14D is currently required to be filed by certain 


persons making a solicitation or recommendation to the 
holders of a security to accept or reject a tender offer subject 
to Section 14(d). 


The Commission has re-examined Schedule 14D and 
proposes Schedule 14D-4 which is intended to provide 
more meaningful information to security holders. While the 
disclosure required by several items would be modified. 
proposed Schedule 14D-4 would generally conform to 
Schedule 14D. In describing any contracts, agreements, 
arrangements, understandings or relationships between the 
person filing the statement or his affiliates and the subject 
company and the bidder or their respective executive of- 
ficers and directors, as required by Item 3\(b), disclosure of 
actual or potential conflicts of interest between such per- 
sons may be necessary. The Commission believes that such 
disclosure would enable security holders to more fully 
evaluate any recommendation concerning the tender offer. 
Item 4 would require a statement of the bases for as well as 
the reasons for the recommendation. In the Commission's 
view, such information would further assist security holders 
in evaluating the merits of a recommendation regarding a 
tender offer. 


K. Proposed Rule 14e-1: Furnishing of Stockholder and 
Other Lists [17 CFR 240.14e-1/ 


Neither the Williams Act nor the rules promulgated 
thereunder presently require the subject company to furnish 
stockholder lists, either directly or indirectly, to a bidder in 
the context of a tender offer. On the basis of the Tender 
Offer Hearings and its experience, the Commission proposes 
Rule 14e-1 which would regulate the transmission by the 
subject company and the use by the bidder of shareholder 
and other lists in certain tender offers. Specifically, the 
failure of a subject company with a class of equity securities 
referred to in Section 14(d)(1) to furnish the most recent 
shareholder list and clearing agency's security position 
listing in its possession or under its control within two 
business days after receipt of a written request for such lists 
from a bidder planning to make a tender offer for such 
securities would constitute a fraudulent deceptive or 
manipulative act or practice under Section 14(e). It should 
be noted that the proposed rule would require that the 
stockholder list contain the name and address of every 
security holder but the number of shares held by such per- 
sons would not be required. However, the proposed rule 
would provide that the subject company need not furnish 
such lists to the bidder unless the bidder has filed a 
Schedule 140-1 with the Commission prior to submitting its 
written request to the subject company and unless such 
written request contains certain written representations and 
undertakings by the bidder to the subject company. These 
include: an undertaking that the lists furnished by the sub- 
ject company will be used exclusively in connection with the 
bidder's tender offer and extensions thereof; a representa- 
tion that the bidder will promptly pay the reasonable costs 
incurred by the subject company in furnishing the lists; and 
an undertaking that the bidder will mail at its expense a copy 
of its tender offer material to every person whose name 
appears on the stockholders list and will furnish, at its ex- 
pense, the number of sets of its tender offer material which 
are requested by participants named on the clearing ageny’s 
security position listing. Communications by the bidder after 
receiving such lists would be governed by Rule 14d-3(c), 
discussed above. Although Section 14(e) applies to all 
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tender offers, the proposed rule would apply only to tender 
offers for securities of a class referred to in Section 14(d)(1). 


Testimony was given at the Tender Offer Hearings that the 
Commission propose a rule requiring the subject company to 
mail the bidder's tender offer material to security holders. 
The Commission believes that proposed Rule 14e-1 is 
preferable since it would prevent potential abuses by the 
subject company such as delaying the mailing of the tender 
offer materials. The proposed rule is intended to provide the 
bidder with an opportunity to directly communicate with 
security holders equal to that of the subject company and to 
facilitate communication of a tender offer to the greatest 
number of record holders and beneficial owners of the 
securities being sought by the tender offer, many of whom 
might otherwise be unaware of such offer. 


The Commission recognizes that the use of shareholder lists 
by a bidder in the context of a tender offer is also a matter of 
concern under state corporation law. Therefore, the Com- 
mission specifically requests comments on its rulemaking 
authority to adopt the proposed rule and any conflicts with 
state law which would not be in the public interest or for the 
protection of investors. 


L. Proposed Rule 14e-2: Unlawful Tender Offer Practices 
[17 CFR 240.14e-2/ 


Prior to the proposals announced in this release, the Com- 
mission had not exercised the rulemaking power granted to 
it under Section 14(e) by the 1970 amendments to the 
Williams Act. 


In light of the testimony at the Tender Offer Hearings and 
the Commission's experience since the 1970 amendments 
to the Williams Act, the Commission believes that specific 
anti-fraud provisions are necessary and appropriate in the 
public interest and for the protection of investors. Conse- 
quently, propcsed Rule 14e-2(a) would require that any 
tender offer must remain open for at least fifteen business 
days from the date it is first published, sent or given to 
security holders in accordance with Rule 14d-3 or 
otherwise. Proposed Rule 14e-2(b) would require that any 
tender offer remain open for at least ten business days after 
the date of the notice of an increase in either the offered 
consideration or the dealer's soliciting fee. The Commission 
believes that these proposals would facilitate communica- 
tion during tender offers and provide a more realistic time 
frame for security holders to evaluate a tender offer and cer- 
tain changes thereto before making an investment decision. 
In the Commission's opinion these proposals if adopted 
would alleviate undue pressure on shareholders without un- 
duly hindering the bidder making a tender offer. 


Proposed Rule 14e-2(c) would require the bidder to pay the 
offered consideration or return the stock certificates 
deposited by or on behalf of security holders within 10 
business days after the termination of a tender offer. This 
provision would apply only to securities actually on deposit 
and would not affect a guarantee of delivery when the 
securities represented by such guarantee have not been 
physically deposited in the bidder's named depository. The 
Commission believes that this provision would insure that 
deposited securities are not tied up for an unreasonable 
length of time while at the same time it would not unduly 
burden either the bidder or its depository in their operations 
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after a tender offer terminates. 


Finally, proposed Rule 14e-2(d) would require the bidder to 
issue a press release or similar public communication within 
one business day after the scheduled expiration whenever 
the length of the tender offer is extended. Such disclosure 
would require a statement of the approximate number of 
securities deposited at the time of the scheduled expiration 
date. This provision is intended by the Commission to assure 
fair treatment of all shareholders concerned with a tender 
offer by requiring prompt and widespread communication of 
certain minimum information when a tender offer is extend- 
ed. 


As noted above, the time periods that would apply to the 
provisions of proposed Rule 14e-2 are stated in terms of 
“business days.” As in other rules proposed in this release, 
this term refers to days when the Commission is scheduled 
to be open for business. 


IV. Specific Inquiries and Procedures 


Any interested person wishing to submit specific written 
comments concerning the rules and schedules proposed 
herein is invited to do so at any time prior to the close of the 
comment period on September 30, 1976. In addition, the 
Commission invites written comments on three specific 
issues: 


(1) Whether the Commission has adequate rule- 
making authority to adopt the proposals published in 
this release; 


(2) Whether the costs imposed on bidders, subject 
companies and others by these proposals outweigh 
their benefits to investors and the public interest: and 


(3) Whether any of the proposed rules or schedules, if 
adopted, would have an adverse impact on competi- 
tion or would impose a burden on competition which 
is neither necessary nor appropriate in furthering the 
purposes of the Exchange Act. Comments on this item 
will be considered by the Commission in complying 
with its responsibilities under Section 23(a)(2) of the 
Exchange Act. 


All communications should be submitted in triplicate and 
addressed George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C, 20549 on or before September 30, 1976. 
Such communications should refer to File No. S7-649 and 
will be available for public inspection. The text of the pro- 
posed rules and schedules follows. 


V. Test of Proposals 


1. Regulation 14D |17 CFR 240.14d-1 to 240.14d-101| is 
proposed to be revised to read as follows: 


REGULATION 14D: TENDER OFFERS 
§240.14d-1 Certain definitions. 


For the purposes of Regulation 14D |88 240.14d-1 to 
240.14d-101|: 


a) the term ‘‘bidder” means any person on whose 
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behalf a tender offer is made: 


(b) the term ‘subject company” means any issuer 
whose securities are sought by a bidder pursuant to a 
tender offer; and 


(c) the term “tender offer material’ includes, but is not 
limited to: 


(1) The bidder's formal offer, including all material 
terms and conditions of the tender offer, and all 
amendments thereto; 


(2) the related transmittal letter (whereby securities of 
the subject company may be transmitted to the 
bidder's depository) and all amendments thereto; and 


(3) press releases, advertisements, shareholder letters 
and other documents published, sent or given by or on 
behalf of the bidder with respect to the tender offer. 


§240.14d-2 Filing of tender offer statement. 


(a) No bidder shail make a tender offer for any class of 
securities referred to in Section 14(d)(1) of the Act if, 
after consummation thereof, such bidder would, 
directly or indirectly, be the beneficial owner of more 
than 5 per centum of such class of the subject com- 
pany’s securities, unless simultaneously with or prior 
to the time the tender offer is first published, sent or 
given to security holders, such bidder: 


(1) files or has filed eight copies of a Tender Offer 
Statement on Schedule 14D-1 |8 240.14d-100] in- 
cluding all exhibits thereto with the Commission, and 
pays or has paid a non-refundable fee of $ to the 
Commission; 


(2) sends, or has sent, by registered or certified mail a 
copy of such Schedule 14D-1 |8 240.14d-100] in- 
cluding all exhibits thereto, to the subject company at 
its principal executive office; and 


(3) sends, or has sent, by registered or certified mail a 
copy of such Schedule 14D-1 |8 240.14d-100], in- 
cluding all exhibits thereto, to any national securities 
exchange where such class of the subject company’s 
securities is traded and to the National Association of 
Securities Dealers, Inc. (“NASD”) if such class of the 
subject company’s securities is traded in the over-the- 
counter market. 


(b) Additional material soliciting or requesting tender 
offers subsequent to the filing of a Schedule 14D-1 8 
240.14d-100| pursuant to paragraph (a)(1) of this 
section shall be filed with the Commission without 
paying additional filing fees and shall be mailed to the 
subject company and to any exchange and the NASD 
as required by paragraph (a) of this section, except 
that additional material which only reports the number 
of shares deposited to date and/or announces an ex- 
tension of time for depositing securities pursuant to 
the tender offer may be filed with the Commission at 
any time within two business days after the time such 
limited, additional material is first published, sent or 
given to security holders. 


(c) If any material change occurs in the information set 
forth in the Schedule 14D-1 |8 240.14d-100] required 
by this section, the bidder shall promptly file eight 
copies of an amendment on Schedule 14D-1 | 
240.14d-100] with the Commission without paying 
additional filing fees and shall promptly mail a copy of 
such amendment to the subject company and to any 
exchange and to the NASD as required by paragraph 
(a) of this section. 


§ 240.14d-3 Communication of cash tender offers. 


The information required by Section 14(d)(1) of the 
Act shall be deemed to have been “published or sent 
or given to security holders” of the class of the subject 
company’s equity securities in connection with a cash 
tender offer, if the bidder complies fully with any one 
of the following paragraphs: 


(a) Long-Form Publication: A bidder shall make ade- 
quate publication of its formal offer which, depending 
on the facts and circumstances involved, may require 
publication in a newspaper with a national circulation 
or may only require publication in a newspaper with 
metropolitan or regional circulation. The formal offer 
shall contain at least the following information: 


(1) the identity of the bidder; 
(2) the identity of the subject company; 


(3) the amount and class of securities being sought 
and the price being offered therefor; 


(4) the scheduled expiration date of the tender offer 
and whether it is extendable; 


(5) the information required by Items 1(c); 2(b), (c), 
(d), (e), (f) and (g); 3; 4; 5; 6; 7; 8 and 9 of Schedule 
14D-1 |8 240.14d-100] or a fair and adequate sum- 
mary thereof, except that negative responses to any 
such item or sub-item need not be included: 


(6) the exact dates prior to which, and after which, 
persons who deposit their securities will have the right 
to withdraw their securities pursuant to Section 
14(d)(5) of the Act, Rule 14d-5 |§ 240.14d-5], or 
otherwise; and 


(7) if the tender offer is for less than all the outstand- 
ing securities of the class of equity securities and the 
bidder is not obligated to purchase all of the securities 
tendered, the date of expiration of the period during 
which the securities will be taken up pro rata pursuant 
to Section 14(d)(6) of the Act, Rule 14d-8 [8 
240.14d-8| or otherwise. 


(b) Summary Publication: A bidder shall make ade- 
quate publication of a summary advertisement of the 
tender offer which, depending on the facts and cir- 
cumstances involved, may require publication in a 
newspaper with metropolitan or regional circulation. 
The summary advertisement shall include at least: 


(1) the information required by subparagraphs (1) 
through (4) of paragraph (a) of this section: 
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(2) the general purpose of the tender offer; and 


(3) appropriate instructions form record holders and 
beneficial owners of securities of the class being 
sought regarding how to obtain promptly, at the 
bidder's expense, the bidder's tender offer materials. 


(c) Use of Stockholder and Other Lists: A bidder shall 
mail, at its own expense, its tender offer materials to 
all persons named on the list of stockholders, obtained 
pursuant to Rule 14e-1 |8 240.14e-1]| or otherwise, 
and shall furnish, at its own expense, the number of 
sets of tender offer material requested by brokers, 
banks and similar persons whose name appears or 
whose nominee appears on the list. of stockholders or 
who is listed as a participant in a-clearing agency's 
security position listing, obtained pursuant to Rule 
14e-1 [8 240.14e-1] or otherwise. 


§ 240.14d-4 Filing of recommendation statement. 


(a) No solicitation or recommendation to the holders 
of a class of equity securities referred.to in Section 
14(d)(1) of the Act to accept or reject a tender offer for 
such securities shall be made unless simultaneously 
with or prior to the time such solicitation or 
recommendation is first made, orally or in writing, to 
the holders of such securities, the person making such 
solicitation or recommendation: 


(1) files, or has filed, eight copies of a Tender Offer 
Recommendation Statement on Schedule 14D-4 
|8240.14d-101] and pays or has paid, a non- 
refundable fee of $ to the Commission; 





(2) sends, or has sent, by registered or certified mail a 
copy of such Schedule 14D-4 [§ 240.14d-101] to the 
bidder at its principal executive office; and 


(3) sends, or has sent, by registered or certified mail a 
copy of such Schedule 14D-4 |§ 240.14d- 101] to any 
national securities exchange where such class of equi- 
ty securities is traded and to the National Association 
of Securities Dealers, Inc. (“NASD”), if such class of 
the subject company’s securities is traded in the over- 
the-counter market. 


(b) If any material change occurs in the information set 
forth in the Schedule 14D-4 |8 240.14d-101] re- 
quired by this section, the person who filed such 
Schedule 14D-4 |8 240.14d-101]| shall promptly file 
eight copies of an amendment on Schedule 14D-4 
|§ 240.14d-101] with the Commission without paying 
additional filing fees and shall promptly mail a copy of 
such amendment to the bidder and to any exchange 
and to the NASD as required by paragraph (a) of this 
section. 


(c) Any solicitation or recommendation to the holders 
of a class of securities to accept or reject a tender offer 
subject to Section 14(d) of the Act shall include the 
name of the person making such solicitation or 
recommendation and the information required by 
Items 2, 3(b), 4, and 6 of Schedule 14d-4 |§ 240.14a- 
101| or a fair and adequate summary thereof: Provid- 
ed, however, that such solicitation or recommendation 
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may omit any of such information previously furnished 
to the persons to whom the solicitation or recommen- 
dation is made. > & 


(d) this section shall not apply to the following: ® 


(1) a bidder who is required to file a Schedule 14D-1 
{8 240.14d-100] by Rule 14d-2 |§ 240.14d-2|; 


(2) a person, other than the subject company or its ee 
management, who makes no written solicitations or 
recommendations other than through copies of 
solicitations or recommendations which have been 

filed with the Commission pursuant to this section or 

Rule 14d-2 |8 240.14d-2]; 


(3) attorneys, banks, brokers, fiduciaries or investment 
advisers who are not participating in a tender offer @D 
who furnish information and advice regarding the 
tender offer to their customers or clients on the un- 
solicited request of such customers or clients or solely 
pursuant to a general contract for advice to the 
customers or clients to whom the information or ad- 
vice is given; or 

¢@ 
(4) a subject company which only makes a com- 
munication to its security holders which does no more 
than (i) identify the tender offer made by the bidder: 
(ii) state that the subject company’s board of directors 
is studying the mattter, and within five business days 
but no later than three business days prior to the 
scheduled expiration of the tender offer, will advise 
such security holders of the initial recommendation of t@ 
the board of directors to accept or reject the tender 
offer or its decision not to make a recommendation; 
and (iii) request security holders to defer making a a 
determination whether to accept or reject the tender 
offer until they have received such recommendation, 
or the decision not to make a recommendation from 
the board of directors in accordance with subsection “\@ 
(4)(ii). 


§240.14d-5 Additional withdrawal rights. 


Notwithstanding the provisions of Section 14(d))5) of 

the Act, a person who has deposited securities pur- 

suant to a tender offer by a bidder has the right to im’) 
withdraw: 


(a) any such securities until the expiration of 10 

business days after the date the bidder's formal offer 

and the related transmittal letter are first published, 

sent or given to security holders pursuant to Rule 14d- 

3 |8§ 240.14d-3] or otherwise; and , 
a) 

(b) any such securities, which have not been accepted 

for payment by the bidder, any time during the seven 

business days following the date a Schedule 14D-1 |§ 

240.14d- 100] is filed with the Commission relating to 

a competing tender offer by a subsequent bidder. 


§ 240.14d-6 Purchase after termination of a tender ®» 
offer. 


(a) Any open market, private or other purchase of any 
security described in paragraph (b) of this section by 








ee 


‘@ 
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the bidder or any of its affiliates within forty business 
days after the date of the termination of the bidder's 
tender offer, which was subject to Section 14(d) of the 
Act, shall be integrated with and deemed a part of 
such tender offer for the purposes of Section 14(d) on- 
ly. 


(b) The securities referred tc in paragraph (a) of this 
section include: 


(1) securities of the same class sought by the bidder in 
its tender offer; and 


(2) options, warrants, rights, convertible securities or 
other securities which involve contractual rights, 
privileges. or other provisions to purchase or acquire 
through exercise, conversion, exchange or otherwise 
securities referred to in sub-paragraph (b)(1) of this 
section. 


(c) Paragraph (a) of this section shall not apply to 
purchases by the bidder pursuant to: 


(1) a subsequent tender offer by the bidder for 
securities of the same class of securities sought in the 
bidder's previous tender offer and with respect to 
which the offered consideration is no lower than that 
offered at any time during the bidder's previous tender 
offer; 


(2) The exercise of options, warrants or rights; the 
conversion of convertible securities; or the execution 
of agreements to purchase such securities which were 
obtained or entered into prior to the date the bidder's 
tender offer was first published, sent or given to 
security holders and which were disclosed in the 
Schedule 14D-1 [8 240.14d-100| filed by the bidder 
for the tender offer; or 


(3) other agreements or transactions which the Com- 
mission shall exempt by order. 


§ 240.14d-7 Certain exempt transactions. 


Section 14(d) of the Act and the rules contained in this 
regulation do not apply to the following transactions: 


(a) offers to purchase securities made in connection 
with a distribution of securities permitted by Rules 
10b-6 |§ 240.10b-6]; 10b-7 [8 240.10b-7]; or 10b-8 
{8 240.10b-8]; 


(b) the call or redemption of any security in accor- 
dance with the terms and conditions of the governing 
instruments; 


(c) offers to purchase securities evidenced by a scrip 
certificate, order form or similar document which 
represents a fractional interest in a share of stock or 
similar security; or 


(d) offers to purchase securities pursuant to a statutory 
edure for the purchase of dissenting shareholders’ 
securities. 


§ 240.14d-8 Exemption for statutory pro rata re- 
quirements. 


The limited pro rata provisions of Section 14(d)(6) of 
the Act shall not apply to any tender offer in which the 
bidder provides that any and all securities accepted for 
purchase pursuant to the tender offer will be accepted 
as nearly. as practicable on a pro rata basis, disregar- 
ding fractions, according to the number of securities 
deposited by. each depositor. — 


§ 240.14d-100 Schedule 14D-1. 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D.C. 20549 


Schedule 14D-1 
Tender Offer Statement Pursuant to Section 14(d)(1) 


of the Securities Exchange Act of 1934 
(Amendment No.) 





(Bidder) 





(Name of Subject Company) 





(Title of Class of Securities) 





(CUSIP Number of Class of Securities) 





(Name, address and telephone number of person 
authorized to receive notices and communications on 
behalf of bidder) 


Instruction: Eight copies of this statement, including 
all exhibits, should be filed with the Commission. 


Instructions: 


A. The item numbers and captions of the items shall 
be included but the text of the items is to be omitted. 
The answers to the items shall be so prepared as to in- 
dicate clearly the coverage of the items without referr- 
ing to the text of the items. Answer every item is in- 
applicable or the answer is in the negative, so state. 


B. Information contained in exhibits to the statement 
may be incorporated by reference in answer or partial 
answer to any item or sub-item of the statement un- 
less it would render such answer incomplete, unclear 
or confusing. Matter incorporated by reference shall 
be clearly identified in the reference by page, 
paragraph, caption or otherwise. An express state- 
ment that the specified matter is incorporated by 
reference shall be made at the particular place in the 
statement where the information is required. 


C. If the statement is filed by a partnership, limited 
partnership, syndicate or other group, the information 
called for by Items 2-7, inclusive, shall be given with 
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respect to (i) each partner of any partnership or limited 
partnership; (ii) each member of such syndicate or 
group; and (iii) each person controlling such partner or 
member. If a person referred to in (i), (ii) or (iii) is a cor- 
poration or if the statement is filed by a corporation 
the information called for by the above mentioned 
items shall be given with respect to: (a) each executive 
officer and director of such corporation; (b) each per- 
son controlling such corporation; and (c) each ex- 
ecutive officer and director of any corporation ul- 
timately in control of such corporation. Executive of- 
ficer shall mean the president, secretary, treasurer and 
vice president in charge of a principal business func- 
tion (such as sales, administration or finance) and any 
other person who performs similar policy making func- 
tions for the corporation. It is assumed that a response 
to an item in the statement is made with respect to 
the person filing the statement and to all other persons 
referred to in this Instruction unless there is a specific 
indication to the contrary. 


D. Upon termination of the tender offer, the bidder 
shall promptly file a final amendment to Schedule 
14D-1 |§ 240.14d-100| stating that the tender offer 
has terminated, the date of such termination and the 
results of such tender offer. Unless there has been a 
material change in the information previously reported 
on Schedule 14D-1 [8 240.14-d-100], such final 
amendment shall be deemed to satisfy the reporting 
requirements of Section 13(d) of the Act. 


Item . Security and Subject Company 


(a) State the name of the subject company and its 
principal business address; 


(b) State the exact title and the number of shares out- 
standing of the class of equity securities being sought: 
the exact amount of such securities being sought and 
the price being offered therefor; and 


(c) Identify the principal market in which such 
securities are being traded and state the high and low 
sales prices for such securities (or, in the absence 
thereof, the range of high and low representative bid 
quotations) for each quarterly period during the past 
two years. 


Item 2. Identity and Background 


State the following with respect to the person filing 
this statement; 


(a) name: 
(b) Residence or business address: 


(c) Present principal occupation or employment and 
the name, principal business and address of any cor- 
poration or other organization in which such employ- 
ment or occupation is conducted; 


(d) Material occupations, positions, offices or 
employments during the last 5 years, giving the star- 
ting and ending dates of each and the name, principal 
business and location of any business corporation or 
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other organization in which such occupation, position, 
office or employment was carried on; 


/nstruction: \f a person has held various positions with 


the same organization, or if a person holds comparabie 
positions with multiple related organizations, each and 
every such position need not be specifically disclosed. 


(e) Whether or not, during the last 5 years, such per- 
son has been convicted in a criminal proceeding (ex- 
cluding traffic violations or similar misdemeanors) and, 
if so, give the dates, nature of conviction, name and 
location of court, and penalty imposed, or other dis- 
position of the case; 


(f) Whether or not, during the last 5 years, such person 
was a party to a civil proceeding of a judicial or ad- 
ministrative body of competent jurisdiction and as a 
result of such proceeding was or is subject to judg- 
ment, decree or final order enjoining future violations 
of, or prohibiting activities subject to, federal or state 
securities laws or finding liability with respect to such 
laws; and, if so, identify and describe such proceeding 
and summarize the terms of such judgment, decree or 
final order; and 


(g) Citizenship. 


Item 3. Past Relationships, Transactions or 
Negotiations With the Subject Company 


(a) State the nature and approximate amount in 
dollars of business relationship and transactions 
between the person filing this statement or its af- 
fillates and the subject company or its affiliates during 
the three years preceding the tender offer. 


(b) Describe any contacts, relationships, transactions 
or negotiations during the three years preceding the 
tender offer between the person filing this statement 
or its affiliates and the subject company or its affiliates 
concerning: a merger or consolidation with or acquisi- 
tion of the subject company or any of its subsidiaries; 
a tender offer for, or other acquisition of, securities of 
any class of securities issued by the subject company; 
an election of directors of the subject company; or a 
sale or other transfer of a material amount of assets by 
the subject company or any of its subsidiaries. 


Item 4. Source and Amount of Funds or Other Con- 
sideration. 


State the source and the total amount of funds or 
other consideration for the purchase of the maximum 
number of securities for which the tender offer is being 
made. If all or any part of such funds or other con- 
sideration are directly or indirectly borrowed or 
similarly obtained for the purpose of the tender offer, 
identify the parties to the loan agreement; state the 
amount of such loan, the stated and effective interest 
rates, the term, the collateral and other material terms 
or conditions relative to such loan agreement; and 
describe any plans or arrangements to finance or 
repay such loan, or if no such plans or arrangements 
have been made, make a statement to that effect. If 
the source of all or any part of the funds to be used in 





v'e 


the tender offer is a loan made in the ordinary course 
of business by a bank as defined by Section 3(a)(6) of 
the Act, the name of such bank shall not be made 
available to the public if the person filing the state- 
ment so requests in writing and files such request, 
naming such bank, with the Secretary of the Commis- 
sion. 


Item 5. Purpose of the Tender Offer and Plans or 
Proposals of the Bidder 


State the purpose or purposes of the tender offer for 
the subject company’s securities and describe any 
plans or proposals which relate to or would result in: 


(a) an extraordinary corporate transaction involving 
the subject company or any of its subsidiaries, in- 
cluding but not limited to mergers and liquidations; 


(b) a sale or transfer of a material amount of assets of 
the subject company or any of its subsidiaries; 


(c) any change in the present board of directors or 
management of the subject company, including any 
plans or proposals to change the number or term of 
directors or to fill any existing vacancies on the board. 


(d) any material change in the present capitalization or 
dividend policy of the subject company; 


(e) any other material change in the subject company’s 
business or corporate structure, including, if the sub- 
ject company is a registered closed-end investment 
company, any plans or proposals to make any changes 
in its investment policy for which a vote would be re- 
quired by Section 13 of the Investment Company Act 
of 1940; 


(f) the delisting of a class of securities of the subject 
company from a national securities exchange; or 


(g) a class of equity securities of the subject company 
becoming eligible for termination of registration pur- 
suant to Section 12(g)(4) of the Act. 


Item 6. Interest in Securities of the subject Company 


(a) State the aggregate number and percentage of the 
class represented by such shares beneficially owned 
(identifying those shares in which there is a right to 
acquire) by each person named in Item 2 and by each 
associate and majority-owned subsidiary of such per- 
son giving the name and address of any such 
associate or subsidiary. 


(b) Describe any transactions in the class of securities 
reported on that were effected during the past 60 days 
by the persons named in response to paragraph (a) 
and by any executive officer, director or affiliate or any 
subsidiary of such person. 


Item 7. Contracts, Arrangements, Understandings or 
Relationships With Respect to the Subject Company's 
Securities. 


é Furnish complete information regarding any contract, 


arrangement, understanding or relationship (legal or 
otherwise) with any person with respect to any 
securities of the subject company, concerning but not 
limited to transfer or voting of any of such securities, 
joint ventures, loan or option arrangements, puts or 
calls, guaranties of loans, guaranties against loss, or 
the giving or withholding of proxies, naming the per- 
sons with whom such contracts, arrangements, un- 
derstandings or relationships have been entered into 
and giving the details thereof. Include such informa- 
tion for any of such securities that are pledged or 
otherwise subject to a contingency the occurrence of 
which would give another person the power to direct 
the voting or disposition of such securities, except that 
disclosure of standard default and similar provisions 
contained in loan agreements need not be included. 


/tem 8. Persons Retained, Employed or to be Compen- 
sated. 


Identify all persons and classes of persons employed, 
retained or to be compensated by the bidder, or by any 
person on the bidder's behalf, to make solicitations or 
recommendations in connection with the tender offer 
and describe briefly the terms of such employment, 
retainer or arrangement for compensation. 


Item 9. Additional Information 

Furnish additional information including, but nov 
limited to, the following, if an average, prudent in- 
vestor ought reasonably to be informed of such infor- 
mation in deciding whether to sell, tender or hold 
securities being sought in the tender offer: 

(a) the bidder's financial statements prepared in com- 
pliance with Form 10, as amended [8 249.210 of this 
chapter]; 

(b) any present or proposed contracts, arrangements, 
understandings or relationships between the bidder 
and the subject company and/or their respective ex- 
ecutive officers, directors and affiliates; 

(c) applicable regulatory requirements which must be 
complied with or approvals which must be obtained in 
connection with the tender offer: 

(d) the applicability of anti-trust laws: and 


(e) the applicability of the margin requirements of Sec- 
tion 7 of the Act. 


Item 10. Material to be Filed as Exhibits 

Furnish a copy of: 

(a) tender offer material 

(b) any loan agreement referred to in Item 4. 

(c) any document setting forth the terms of any con- 
tracts, arrangements, understandings or relationships 
referred to in Item 7 or item 9(b). 


(d) any and all opinions prepared by legal counsel per- 
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taining to the tender offer, including but not limited to, 
the applicability of anti-trust laws, referred to in Item 
9(d). 


(e) in an exchange offer where securities of the bidder 
have been or are to be registered under the Securities 
Act of 1933, the prospectus containing the informa- 
tion to be included therein by Rule 434B of that Act. 


(f) any document or paper relating to the tender offer 
filed by or on behalf of the bidder in any court. 


(g) any document used in connection with any oral 
solicitation or recommendation by or on behalf of the 
bidder. 


Signature 
After due inquiry and to the best of my knowledge and 


belief, | certify that the information set forth in this 
statement is true, complete and correct. 





(Date) (Signature) 





(Name and Title) 


The original statement shall be signed by each person 
on whose behalf the statement is filed or his authoriz- 
ed representative. If the statement is signed on behalf 
of a person by his authorized representative, evidence 
of the representative's authority to sign on behalf of 
such person shall be filed with the statement. The 
name and any title of each person who signs the state- 
ment shall be typed or printed beneath his signature. 


§ 240.101 Schedule 14D-4. 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D.C. 20549 


Schedule 14D-4 


Recommendation Statement Pursuant to Section 
14(d)(4) of the Securities Exchange Act of 1934 
(Amendment No. ) 








(Name of Person(s) Filing Statement) 





(Name of Subject Company) 





(Title of Class of Securities) 





(CUSIP Number of Class of Securities) 


Instruction: Eight copies of this statement, including 
all exhibits, should be filed with the Commission. 


Instructions: 


A. The item numbers and captions of the items shall 
be included but the test of the item is to be omitted. 
The answers to the items shall be so prepared as to in- 
dicate clearly the coverage of the items without referr- 
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ing to the text of the items. Answer every item. If an ‘ 
item is inapplicable or the answer is in the negative, so 2 ®@ 


state. 2 


B. Information contained in exhibits to the statement 
may be incorporated by reference in answer or partial 
answer to any item or sub-item of the statement un- 
less it would render such answer incomplete, unclear 
or confusing. Matter incorporated by reference shall - *® 
be clearly identified in the reference by page, 

paragraph, caption or otherwise. An express state- 

ment that the specified matter is incorporated by | 
reference shall be made at the particular place in the 

statement where the information is required. 


Item 1. Security and Subject Company. ; 

State the title of the class of equity securities to which 
this statement relates and the name and principal 
business address of the subject company. 

Item 2. Tender Offer of the Bidder. 

Identify the tender offer to which this statement e & 


relates and the name and principal business address of 
the bidder. 





Item 3. Identity and Background. | 


(a) State the name and business address of the person 
filing this statement. ) gs 


(b) Describe any contracts, agreements, 
arrangements, understandings or relationships 

between the person filing this statement or his af- 2 
filiates and (i) the subject company, its executive of- ( 
ficers or directors, or (ii) the bidder, its executive of- 

ficers or directors. In this regard, it may be necessary & Q 
to describe actual or potential conflicts of interest 

between the person filing this statement or his af- 

filiates and the subject company, the bidder or their 

respective affiliates, such as a determination by the 

person filing this statement of his affiliates to accept 

or reject the bidder's tender offer; any contracts, —~ 
agreements, arrangements or understandings, either 
formal or informal, relating to employment; or other * $ 
relationships with the subject company, the bidder or 
their relationships with the subject company, the 
bidder or their respective affiliates. 


Item 4. The Solicitation or Recomendation 


State whether the solicitation or recommendation is in 2 g 
support of or opposed to the tender offer and the 
reasons for and bases of such solicitation or 
recommendation. 


/tem 5. Persons Retained, Employed or to be Compen- 
sated 


Identify any person or class of persons employed, e 

retained or to be compensated, by the person filing 

this Schedule or by any person on his behalf, to make 

solicitations or recommendations to security holders ‘ 

and describe briefly the terms of such employment, € 
/ 





retainer or arrangement for compensation. 








Item 6. Recent Transactions 


Furnish information as to transactions in the securities 
referred to in Item 1 which were effective during the 
past 60 days by the person(s) named in response to 
Item 3(a) and by any executive officers, directors, af- 
fillates or subsidiaries of such person. 


100] pertaining to the tender offer with the Commis- 
sion; 


(b) the bidder undertakes in writing to the subject 
company that such lists will be used exclusively in 
connection with the tender offer and extensions 
thereof; 


$ ® Item 7. Material to be Filed as Exhibits (c) the bidder represents in writing to the subject com- 
pany that the reasonable costs incurred by the subject 
(a) Copies of any written solicitation or recommenda- company in furnishing the lists will be promptly paid 
tion and copies of any document used in connection by the bidder; and 
with an oral solicitation and recommendation referred 
E to in Item 4. (d) the bidder undertakes in writing to mail, at its own 
expense, a copy of the tender offer material to each 
! e (b) Copies of any contract, agreement, arrangement, person whose name appears on the list of 
® e understanding or document relating to any stockholders and to furnish, at its own expense, the 
relationship described in item 3(b). number of sets of the tender offer materials reuested 
by participants whose names appear on the clearing 
‘ (c) Copies of any document or paper filed in any court agency's security position listings. 
by or on behalf of the person filing this statement 
which release to litigation concerning the tender offer § 240.14e-2 Unlawful tender offer practices. 
® a Set It shall constitute a fraudulent, deceptive, or 
ia aad manipulative act or practice within the meaning of 
After due inquiry and to the best of my knowledge and Section 1416} of the: Act: whenever’ a next. 





belief, | certify that the information set forth in this 
statement is true, complete and correct. 





(Date) (Signature) 





(Name/Title) 


The statement shall be signed by each person on 
behalf of whom the statement is filed or his authorized 
representative. If the statement is signed on behalf of 
a person by his authorized representative's authority 


(a) makes a tender offer which does not remain open 
for at least fifteen business days from the date such 
tender offer is first published, sent or given to security 
holders; 


(b) increases the offered consideration or the dealer's 
soliciting fee to be given in a tender offer unless such 
offer remains open for at least ten business days after 
the date of the notice of such increase: 


(c) does not pay the offered consideration or return the 





x a to sign on behalf of such person shall be filed with the securities deposited by or on behalf of security holders 
statement. The name and any title of each person who within ten business days after the termination of a 
signs the statement shall be typed or printed beneath tender offer; or 
his signature. 

(d) extends the length of a tender offer without issuing 
/ : 2. Section 240.14e-1 and Section 240.14e-2 are a press release or other public announcement within 
proposed to be added to Title 17 CFR part 240 to read one business day after the scheduled expiration date 

& = as follows: stating the approximate number of securities 

deposited at the time of the scheduled expiration date. 
FRAUDULENT TENDER OFFER PRACTICES 

§ 240.14f-1 Change in majority of directors. 
§ 240.14e-1 Furnishing of stockholder and other lists. 

|No Change] 
It shall constitute a fraudulent, deceptive, or 

e fa Manipulative act or practice within the meaning of |Sec. 23(a), 48 Stat.901; Sec. 203(a), 49 Stat.704; 
Section 14(e) of the Act, for any subject company with Sec. 8, 49 Stat. 1379; Sec. 3, 82 Stat. 455; Secs. 3- 
a class of equity securities referred to in Section 5, 84 Stat. 1497: Sec.18, 89 Stat. 155; 15 U.S.C. 
14(d)(1) of the Act to fail to furnish, upon the written 78n(d), 78(e), 78w(a)| 
request of any bidder planning to make a tender offer the Commission hereby proposes for comment proposed 
for such securities, the most recent lists in the posses- Rules 14d-1, 14d-2, 14d-3 , 14d-4, 14d-5, 14d-6, 14d-7, 
sion, or under the control, of the subject company of 4.44.8, 14e-1 and 14e-2 and Schedules 14D-1 and 14D-4 

4a & the names and addresses of the holders of record of pursuant to Sections 14(d)(1), 14(d)(4), 14(d)(5), 14(d)(8), 
such securities; and the security position listings, if 


14(e) and 23(a) of the Exchange Act. 
By the Commission. 


any, from Depository Trust Company and similar clear- 
ing agencies, within two business days after receipt of 
such written request, provided that: 


Def 
~ 


George A. Fitzsimmons 


Secretary 
(a) the bidder has filed a Schedule 14D-1 |8 240.14d- 
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' Securities Act Release Nos. 5529 (September 9, 1974) 
(39 FR 33835) and 5538 (November 5, 1974) (39 FR 
41223). : 


2 Independent Offices Appropriations Act, 31 U.S.C. 483 (a). 
3S. Rep. No. 550, 90th Cong., 1st Sess. 3(1967). 

wa {<A | BO Fe 

S/d. at 2. 


6 See generally, testimony of Hon. Manuel F. Cohen, Chair- 
man SEC, hearings on S. 510 Before the Subcomm. on 
Securities of the Senate Comm. on Banking and Currency, 
90th Cong., 1st sess. (12967). 


7S. Rep. No. 550, 90th Cong., 1st Sess. 3 (1967). 


8 Exchange Act Release No. 8370 (July 30, 1968) (33 FR 
11015) amended by Release No. 8392 (August 30, 1968) 
(33 FR 13036). See a/so Release No. 8556 (March 24, 
1969) (34 FR 6101). 


°H.R. Rep. No. 91-1655, 91st Cong. 2d Sess. (1970). 


10 Exchange Act Release No. 9060 (January 18, 1971) (36 
. FR 976). The Commission has also adopted rules relating to 

short-tendering of securities (17 CFR 240.10b-4) and 
purchases during a tender offer by a bidder other than pur- 
suant to such offer (17 CFR 240.10b-13). 


"' Exchange AUCT Release No. 8391 (August 30, 1968) (33 
FR 13036). 


'2 “Cattlemen's Investment Co. v. Fears,” 343 F. Supp. 1248 
(W.D. Okla. 1972). 


‘3 Exchange Act Release No. 11616 (August 25, 1975) (40 
FR 42212). See SEC File S7-580. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12662A/August 2, 1976 


SEE 


SECURITIES ACT OF 1933 
Release No. 5729A/August 2, 1976 
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Release No. 12674/July 30, 1976 


} 


9 } 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
NEW YORK STOCK EXCHANGE, INC. 
File No. SR-NYSE-76-34 


The New York Stock Exchange, Inc. (‘“NYSE"’) submitted on 
June 14, 1976 a proposed rule change under Rule 19b-4 to 
amend Rule 405 and its supplementary material with 
respect to the requisite diligence in opening, handling, and 
supervising accounts, including common purchase and sale 
accounts. 


Publication of the submission is expected to be made in the 
Federal Register during the week of August 1, 1976. In 
order to assist the Commission in determining whether to 
approve the proposed rule change or institute proceedings 
to determine whether the proposed rule change should be 
disapproved, interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one (21) days from the date of publication in 
the Federal Register. Persons desiring to make written sub- 
missions should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D. C. 20549. Reference 
should be made to File No. SR-NYSE-76-34. 


Copies of the submission and of all written comments will be 

available for inspection at the Securities and Exchange Com- 

mission:s Public Reference Room, 1100 L Street, N.W., | 
Washington, D. C. Copies of the filing will also be available 2® 
at the principal office of the above mentioned self-regulatory 

organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


@€0a 
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In the Matter of 


PACIFIC STOCK EXCHANGE, INC. 
301 Pine Street ; 
San Francisco, California 94104 ee 
(SR-PSE-76-18) 

ORDER APPROVING PROPOSED RULE CHANGE 


On June 14, 1976, the Pacific Stock Exchange, Inc. filed 
with the Commission, pursuant to Section 19(b) of the 
Securities Exchange Act of 1934 (the “Act’’), as amended 
by the Securities Acts Amendments of 1975, and Rule 19b- ) 
4 thereunder, copies of a proposed rule change. The rule 
change revises Sections 1 and 2 of Rule |X regarding the Ex- 
change’s procedures relative to the purchase and sale of 
memberships on the Exchange. 
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Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 12557 (June 18, 1976)) and by publication 
in the Federal Register (41 Fed. Reg. 26289 (June 25, 
1976)). 


The Commission finds that the proposed rule change is con- 
sistent with the requirements of the Act and the rules and 
regulations thereunder applicable to national securities ex- 
changes, and in particular, the requirements of Section 6 
and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change filed with the Com- 
mission on june 14, 1976, be, and it hereby is, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12676/August 2, 1976 


SEE 


SECURITIES ACT OF 1933 
Release No. 5731/August 2, 1976 
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In the Matter of 


THE OPTIONS CLEARING CORPORATION 
6150 Sears Tower 

233 South Wacker Drive 

Chicago, Illinois 60606 


(SR-OCC- 76-5) 
ORDER APPROVING PROPOSED RULE CHANGE 


On June 2, 1976, The Options Clearing Corporation (“OCC”) 
filed with the Commission, pursuant to Section 19(b) of the 
Securities Exchange Act of 1934 (the Act”) and Rule 19b- 
4 thereunder, a proposed rule change amending certain OCC 
By-Laws and Rule 604 to permit clearing members to 
deposit as margin or as contributions to the OCC clearing 
fund, United States Government securities having maturities 
of five years or less from the date of issue. In addition, the 
proposed rule change specifies the method to be used by 


OCC in determining the current market value of Government 
securities for the purpose of margin and clearing fund 
deposits. 


In accordance with Section 19(b) of the Act and Rule 19b-4 
thereunder, notice of the proposed rule change was pub- 
lished in the Federal Register (41 Fed. Reg. 24785, June 18, 
1976) and the public was invited to comment thereon. 
Notice of the filing and an invitation for comments also 
appeared in Securities Exchange Act Release No. 34- 
12537, June 11, 1976. By letter dated June 19, 1976, OCC 
amended its submission. This letter has been placed in the 
public file and has been incorporated in the submission. 


The Commission has reviewed the proposed rule change 
contained in File No. SR-OCC-76-5 and finds that it is con- 
sistent with the requirements of the Act and the rules and 
regulations thereunder applicable to registered clearing 
agencies, and in particular, thé requirements of Section 17A 
and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change contained in File 
No. SR-OCC-76-5 be, and hereby is, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12678/August 2, 1976 


In the Matter of 


Reports of 

THE PRESLEY COMPANIES 
4600 Campus Drive 

Newport Beach, California 92660 


(File No. 1-6694) 
FINDINGS AND ORDER OF THE COMMISSION 


On May 20, 1976 the Commission instituted proceedings 
with respect to The Presley Companies pursuant to the 
provisions of Section 15(c)(4) of the Securities Exchange 
Act of 1934 (the ‘Exchange Act’’)' to determine whether or 
not Presley's filings with the Commission pursuant to Sec- 
tion 13 of the Exchange Act and the rules and regulations 
promulgated thereunder were deficient in that they omitted 
material information required to be stated therein or 
necessary to make the statements therein not misleading. 


On June 7, 8, 9 and 10, 1976 a public hearing was held in 
Los Angeles, California for the purpose of taking testimony 
and receiving evidence. At that hearing affected parties 
other than Presley were permitted by the hearing officer to 
participate in the hearing pursuant to Rule 9(c) of the Com- 
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mission's Rules of Practice.* Following the hearing, Presley 
submitted an offer of settlement for the purpose of disposing 
of the issues raised in these proceedings. Under the terms of 
its offer of settlement, Presley, solely for the purposes of 
these proceedings, stipulates to the facts and to the findings 
set forth herein, and consents to the Commission's order. 


The Commission has determined that it is appropriate and in 
the public interest to accept the offer of settlement of 
Presley and accordingly is issuing this order. 


I. 
FACTS 


1. The Presley Companies, 4600 Campus Drive, Newport 
Beach California, (Presley), a company whose securities are 
registered under Section 12(b) of the Securities Exchange 
Act of 1934, as amended (Exchange Act), and are listed on 
the American Stock Exchange, is required to file information, 
documents, and reports with the Securities and Exchange 
Commission pursuant to Section 13 of the Exchange Act 
and the rules and regulations thereunder. 


2. Randall E. Presley is President and Chairman of the Board 
of Directors of The Presley Companies. 


3. Sam Leslie Leach is a self-employed inventor. 
4. Morris J. Mirkin is the principal owner of MJM Hydrotech, 
a California corporation, organized for the purpose of ex- 
ploiting certain rights owned by Mirkin and MJM Hydrotech 
in an invention developed by Sam Leslie Leach. 


5. Patrick L. McDonald is self-employed. 


6. On September 11, 1975 Presley filed a Form 8-K Report 


for the month of August 1975 reporting under Item 13. 


“other Materially Important Events’ the following: 


“During August, 1975, a wholly-owned subsidiary of 
the Registrant entered into an exclusive Licensing 
Agreement for the residential household utilization of 
certain intellectual properties, know-how, and inven- 
tions, which function interdependently to displace 
hydrogen from water and, at the same time, sequester 
oxygen for separate removal from the system. 


Pursuant to the terms of the Agreement, the 
Registrant's subsidiary is obligated to pay: (i) a non- 
recurring license fee of $2,500,000, $500,000 of 
which was paid upon execution of the Agreement with 
the balance due 360 days after the inventor has 
delivered a completed unit of the licensed invention to 
the Registrant's subsidiary; and (ii) an annual royalty 
of at least $200,000 against 10% of the net income 
generated by licensing, manufacturing or sale or sub- 
licensing of the licensed invention.’ 


7. On April 30, 1976 Presley filed a Form 10-K Report for 
the fiscal year ended January 31, 1976 reporting under Item 
1, Business’ additional information about the testing of the 
invention. 


8. In the early summer of 1974 Randall Presley was in- 
troduced to an inventor, Dr.’ Sam Leslie Leach (“Leach”) 
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by Morris J. Mirkin (‘Mirkin’). Mirkin told Randall Presley 
that Leach had invented a method of splitting water as an 
economical source of hydrogen (the ‘hydrogen converter’) 
that would run automobiles and would provide an energy 
source for a number of other commercial uses. Leach 
claimed to Presley to have invented a device that produced 
hydrogen on a self-sustaining basis where the only matter 
consumed was water which was called the ‘‘féedstock.”’ The 
process utilized a secret reactant which it was claimed was 
continuously recycled as part of the process and not con- 
sumed. Except for a ‘‘nominal’’ amount of electrical energy 
used in a preheat stage to begin the chemical reactions it 
was claimed that the invention did not require any input of 
additional energy. 


9. In early 1975, following several social meetings between 
Mirkin, Leach and Randall Presley, Mirkin advised Randall 
Presley that Leach wanted Randall Presley to have a part of 
the hydrogen converter. Following several discussions, 
Leach offered to Randall Presley a license agreement for the 
residential applications of the hydrogen converter. Leach 
and Mirkin had previously signed an agreement granting 
Mirkin a license for automobile applications of the hydrogen 
converter. 


10. On April 16, 1975 Randall Presley attended a 
demonstration of the hydrogen converter at the Wiens 
Model Precision Shop in Burbank, California. At that 
demonstration Presley saw a foot-long flame coming from 
an enclosed box for a short period of time not exceeding 20 
minutes. In June 1975, following a discussion with his at- 
torney, Randall Presley decided he should offer the license 
to Presley. 


11. On July 22, 1975 at the Wiens Model Precision Shop 
the Presley Board of Directors witnessed a similar 
demonstration of the hydrogen converter for a period not ex- 
ceeding 20 minutes. Both the April 16, 1975 and July 22, 
1975 demonstrations were insufficient to demonstrate the 
viability or commercial feasibility of the hydrogen converter 
process. 


12. Following the demonstration for the Board of Directors, 
Presley retained Dr. Herbert Wagner, an expert in solid fuel 
propellants, as a scientific consultant to advise it with 
respect to the hydrogen converter. Dr. Wagner refused to 
sign a confidentiality agreement with Leach and Leach 
refused to show him the patent application or to disclose the 
technology to him. Following his meeting with Leach, 
Wagner advised outside counsel to Presley that the 
hydrogen converter could not work if water were the only 
feedstock as claimed by Leach. 


13. On August 12, 1975, the Presley Board of Directors ap- 
proved a resolution that Presley enter into a licensing agree- 
ment with Leach. The license granted Presley an exclusive 
license to make, use and sell for residential household pur- 
poses “Licensed operating units’ of the hydrogen converter, 
that commercially displace hydrogen H2, gas from water 
and sequester oxygen, 02, gas for separate delivery, the en- 
tire reaction self-sustaining and/or exothermic. Presley 
made an initial payment of five hundred thousand dollars 
($500,000). The final part of the initial payment of two 
million dollars ($2,000,000) is due three hundred sixty days 
after a completed unit incorporating the process has been 
delivered. The license agreement does not contain a delivery 
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date for the completed licensed operating unit. 


14. Prior to entering into the licensing agreement the 
Presley Board of Directors was not permitted by the inventor 
to obtain a copy of the patent application nor was Leach 
willing to disclose the technical information regarding the 
hydrogen converter, but he claimed that he was prepared to 
agree to deliver a machine that would function in a pre- 
scribed manner. None of the directors of Presley had the 
scientific or technical expertise to evaluate the validity of the 
claims made about the hydrogen converter. Except for the 
meeting of Dr. Wagner with Randall Presley and outside 
counsel the Board of Directors did not nor was it permitted 
by the inventor to obtain independent tests nor did the 
Board of Directors have the hydrogen converter reviewed by 
a qualified expert prior to entering into the license agree- 
ment. 


15. Because of Leach’s refusal to provide a copy of the pa- 
tent application or to furnish Presley with the technology in- 
volved in the process and the inventor's expressed desire for 
secrecy, Randall Presley, concurred in by the Board of Direc- 
tors, determined to rely solely on the integrity of Leach 
rather than obtain any independent evidence of the merits of 
the device. In that connection Presley conducted a limited 
investigation of Leach’s background in which it ascertained 
that Leach was an inventor who had obtained numerous 
U.S. and foreign patents. Leach appeared to make his living 
off royalties from patents but Presley did not verify the com- 
mercial success of any of Leach’s patents nor did it compare 
previous patents granted to Leach to determine if these 
patents demonstrated an expertise in thermochemistry. 
Leach did not advise Presley of his educational background 
although he allowed himself to be introduced as “Dr. Leach 
on many occasions. Presley did not verify Leach’s 
educational background other than to check his record as an 
officer in the U.S. Marine Corp. which it found to be above 
average. In fact, Leach does not have a Ph.D. degree. 


16. Randall Presley spoke with Leach’s patent attorney who 
advised him that patent applications relating to the 
hydrogen converter had been filed in the United States and 
85 other countries. Presley did not seek or receive any in- 
dependent assurance about the patentability of the 
hydrogen converter. 


17. In August, 1975 Leach advised Randall Presley that he 
had withheld critical portions of the mathematics from the 
U.S. patent application and that there was insufficient infor- 
mation in the patent application from which to build a 
hydrogen converter which would meet the specifications of 
the license agreement . Leach led Randall Presley to believe, 
however, that the patent application did in fact contain 
significant fundamental information about the hydrogen 
converter to support his claims about the process. Leach 
also advised Randall Presley that he was going to file ad- 
ditional patent application material. Randall Presley did not, 
at the time, seek advice of Presley's patent counsel of the 
significance of Leach’s statements. Presley has subsequent- 
ly been advised by its patent counsel that depending upon 
the nature of the information withheld and what information, 
if any, is supplied in continuations and amendments to the 
U.S. Patent application, failure to either disclose the best 
mode of operation in the patent application or sufficient in- 
formation such that a person reasonably skilled in the art can 
duplicate the invention may constitute a complete defense 


in a patent infringement suit. 


18. On September 10, 1975 Presley, together with outside 
counsel, prepared an internal memorandum entitled 
“Background Information - Hydrogen Converter’ which was 
used by Randall Presley and another employee to answer 
telephone inquiries about the hydrogen converter from 
brokers and other persons. This memorandum stated among 
other things: 


“2. A test unit designed for industrial use is presently 
operating.” 


, en eR 


“6. It is anticipated that the converter will be commer- 
cially viable for residential use, both in cost and size.” 


In preparing the memorandum Presley relied entirely, 
without verification, on statements made to Randall Presley 
by Leach and Mirkin. Presley did not advise all of the per- 
sons to whom he gave the information on the telephone that 
Presley had not directly or independently verified the infor- 
mation. Based upon testimony of Sam Leach at the hearing 
no unit of the hydrogen converter has ever been used for in- 
dustrial purposes or performed useful work. Leach testified 
that the unit observed by Randall Presley and the Presley 
Board of Directors, was designed for the purpose of proving 
his concept and was not designed to operate any particular 
equipment or machinery. Leach further testified that Presley 
would be delivered a prototype and that Presley would be 
required to retain an engineering staff, design interfacing 
components and design a working production model before 
the device could be marketed. 


19. On or about December 23, 1975 in a quarterly report to 
shareholders Randall Presley stated: 


“At the present time, a production model of the 
residential hydrogen converter based upon a ther- 
mochemical principle, is being tested by the inventor. 
The unit will be sent to an independent testing 
laboratory next month, prior to its public demonstra- 
tion. We expect this demonstration to be in late 
January or February.” 


20. In a press release dated December 29, 1975 Randall 
Presley stated on behalf of Presley that, ‘a production model 
of the residential hydrogen converter, for which the com- 
pany holds a worldwide manufacturing and marketing 
license will be delivered to an independent laboratory next 
month for comprehensive testing and evaluations prior to its 
public demonstrations.” 


21. In making the statements referred to in paragraphs 19 
and 20 Randall Presley relied entirely, without verification, 
upon statements made to him by Leach. Based upon the 
testimony of Leach at the public hearing there was no 
production model for residential or any other purpose of the 
hydrogen converter in existence in December, 1975 nor is 
there currently a production model in existence. Further, as 
noted in paragraph 18, Leach testified that he did not ever 
intend to deliver to Presley a hydrogen conveter which could 
immediately be put into production. 


22. Randall Presley was advised by Leach on January 6, 
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1976 that a patent had been issued on the hydrogen con- 
verter in Syria. Randall Presley did not seek to obtain a copy 
of that public document for review by Presley or by experts 
hired by Presley because as Randall Presley testified it 
would “have been a breach of trust’’ between himself and 
the inventor Leach. 


23. There were repeated representations made to Randall 
Presley by Leach and Mirkin about independent testing of 
the hydrogen converter between August 15, 1975 and 
March, 1976 none of which tests were performed. These 
representations included that the hydrogen converter would 
be installed in an automobile which would have a clear 
plastic fuel tank containing water and goldfish; that a 24 
hour endurance test would be run and Randall Presley was 
told by Leach to bring his sleeping bag to the endurance 
test; that tests would be conducted in January, 1976 by Dr. 
John Houseman of the Jet Propulsion Lab in Pasadena, 
California on behalf of investors from Texas. These tests 
were repeatedly postponed by Leach purportedly because of 
design changes that were being made to the hydrogen 
generator or because of various patent considerations in 
foreign countries. To date no adequate independent testing 
of the hydrogen converter has been conducted to determine 
the scientific validity, if any, of the Leach process. 


24. Between December 29. 1975 and January 21, 1976 
Presley's stock increased in value from $4.75 to $17 per 
share. On or about January 21, 1976 the American Stock 
Exchange suspended trading in Presley common stock. In 
response to the trading suspension Presley announced 
among other things that the hydrogen converter “will be 
delivered to an independent laboratory to be selected by the 
inventor and approved by the Company, during the early part 
of 1976 for evaluation.” The release went on to state that 
the ‘‘tests would be structured to determine whether suf- 
ficient hydrogen can be produced by the unit to supply the 
energy necessary to operate a household at a price that will 
make the unit economically competitive with other energy 
costs.”’ At the time it issued this press release Presley was 
orally assured by the inventor about the tests but did not 
have any test criteria or written assurance that independent 
tests would in fact measure the amount of hydrogen pro- 
duced or determine whether the hydrogen produced was 
economically competitive with other possible fuels. 


25. On March 5, 1976 Mirkin advised Randall Presley that 
Leach had selected two independent testing laboratories to 
perform tests of the hydrogen converter, the results of which 
would be given to Presley and could be made public. 


26. On March 11, 1976 MJM Hydrotech, a corporation 
organized and controlled by Morris J. Mirkin for the purpose 
of exploiting patent rights held by him of the Leach hydrogen 
converter issued a press release entitled, “Hydrogen 
Generator Test Dates Set.’ The release in part stated: 


“The tests have been carefully designed to 
demonstrate beyond a reasonable doubt that the 
generator extracts hydrogen and oxygen from water,” 
Mirkin said, “and that it utilizes a self-sustaining reac- 
tion in which the only material consumed is water. 


“Each laboratory will conduct a full and independent 
evaluation. The first will begin on Wednesday, March 
24, and the second on Friday, March 26. The 


162/SEC DOCKET 


laboratories have indicated that it will take from two to 
three weeks after that for complete reports to be 
prepared. MJM Hydrotech will release a summary of 
the major findings of the reports promptly,”’ Mirkin 
said. 


27. On March 11, 1976 Presley also issued a press release 
announcing that consecutive tests of the hydrogen converter 
“will be conducted by two independent testing laboratories 
on the 24th and 26th of March 1976.” 


28. On March 17, 1976 and March 24, 1976 Smith, Emery, 
& Co. observed demonstrations of the hydrogen converter 
conducted in accordance with procedures established solely 
by Leach set forth in a document entitled, “Confidential 
Disclosure and Demonstration” prepared by Leach. 


29. On March 19, 1976 and March 26, 1976 Approved 
Engineering Test Labs observed demonstrations of the 
hydrogen converter conducted in accordance with the ‘’Con- 
fidential Disclosure and Demonstration” document prepared 
by Leach. 


30. On March 24, 1976 Presley learned that positive test 
results had been given to a news reporter. Counsel for 
Presley reported this to the Commission staff and stated 
Presley was preparing a release clarifying the situation. On 
March 25, 1976 the Commission suspended trading in the 
common stock of Presley pending clarification of recent 
developments concerning Presley's previously announced 
entry into the field of energy technology. Because of the 
trading suspension, Presley was advised by the staff that it 
need not issue a press release until it knew the test facts or 
had definitive information to report. Trading was not re- 
sumed until May 24, 1976. 


31. According to the testimony of representatives from the 
testing laboratories, the demonstration of the hydrogen con- 
verter observed by Smith Emery & Co. and Approved 
Engineering Test Labs did not measure: 


1. The amount of hydrogen or oxygen produced by the 
hydrogen generator. 


2. The amount of British Thermal Units (BTU’s) 
produced by the machine or its horsepower. 


3. The amount of electrical energy used in the preheat 
stage of hydrogen generator. 


4. The amount of electrical energy used to run a 
vacuum pump and solenoid valves which are part of 
the hydrogen converter. 


Contrary to Presley's January 22, 1976 press release the 
tests did not determine if the hydrogen converter could 
produce sufficient hydrogen to supply the energy necessary 
to run a house or if the hydrogen produced was economical- 
ly competitive. 


32. Representatives for the test labs testified that the 
machine appeared to them to malfunction in conjunction 
with ajl four tests observed by them. The machine was run 
only very short periods of time (Smith, Emery & Co., 13 
minutes and 12 minutes and Approved Engineering Test 
Labs, 19 minutes and 6 minutes). Leach testified that the 
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machine malfunctioned on only one occasion and that he 
terminated the remaining tests because the labs had taken 
sufficient measurement and samples for Leach’s purposes. 


33. Contrary to both the Presley and MJM Hydrotech press 
releases dated March 11, 1976 Leach testified that these 
tests were never designed to allow the test labs to be in an 
independent position to validate his process but only to 
enable him to make that determination for his own pur- 
poses. 


34. On March 28, 1976 MJM Hydrotech issued a 7 page 
press release entitled, “Hydrogen Generator Successfully 
Tested.” The press release stated in part: 


“... These tests prove that water can be used to 
provide economical energy as a substitute for fossil 
fuels...” 


“The unit evaluated was the third prototype of the 
generator. A fourth prototype also exists. These 
models measure about 45 by 32 by 16 inches and 
produce hydrogen at a rate equivalent to 2 million 
BTU per hour or up to almost 800 horsepower.”’ 


“Mirkin stressed that these tests were conducted to 
demonstrate convincingly the feasibility of the 
technology. ‘We wanted to show beyond a reasonable 
doubt that the generator extracts hydrogen and ox- 
ygen from water and that it utilizes a self-sustaining 
reaction in which the only material consumed is 
water.”’ and 


“Mirkin compared these test runs of the generator 
with some of the early flights of the first aircraft made 
by Wilbur and Orville Wright. The Wright brothers flew 
only a short distance and were aloft only briefly, but 
they showed that powered flight was possible. This 
laboratory model shows equally convincingly that the 
hydrogen generator does what it is claimed to do.” 


This MJM Hydrotech press release was given extensive 
press and television coverage in Southern California and 
elsewhere. 


35. Contrary to the March 28, 1976 MJM Hydrotech press 
release the tests according to the testimony of both in- 
dependent testing laboratories did not establish: 


1. that water could be used to provide economical 
energy as a substitute for fossil fuels: 


2. the amount of BTU’s or horsepower of the hydrogen 
converter; or 


3. that the hydrogen converter extracts both hydrogen 
and oxygen from water and that it utilizes a self- 
sustaining reaction in which the only material con- 
sumed is water. 


36. Only one of the test labs, Smith, Emery & Co., sampled 
the oxygen produced by the hydrogen converter and did so 
on only one of the tests. Smith, Emery Co. found only a trace 
of oxygen which they testified would tend to indicate that 
the purported regenerative cycle of the hydrogen converter 
was not functioning or that the machine malfunctioned. 


37. Subsequent to initial tests by Smith, Emery & Co. and 
Approved Engineering Test Labs on March 17 and 19, but 
prior to tests on March 24 and March 26, Presley received a 
copy of the test criteria prepared by Leach and upon receipt 
contacted Dr. Horace T. Mann to evaluate the tests and test 
criteria. The test procedures were wholly inadequate to 
prove the claims and the technicians were not capable of 
proving the claims with the equipment utilized. Prior to the 
first test Leach was advised of this by one of the testing 
laboratories but did not advise Presley. Presley was aware 
that the investing public and its shareholders were relying 
upon these tests to prove the inventor's claims about this 
process. 


38. On April 22, 1976, prior to the resumption of trading, 
Presley issued a press release stating that due to the in- 
conclusive nature of the test data and the unavailability of 
the technical description of the chemical process involved in 
the hydrogen converter it is impossible at this time for the 
company to determine whether the invention has any value 
to the company and further stating that the tests did not es- 
tablish that hydrogen could be produced on a self-sustaining 
basis without further input of energy. 


39. On or about December 12, 1975 Patrick L. McDonald 
(“McDonald’’) met with Randall Presley to discuss assisting 
Presley in finding a loan of $15,000,000 to replace existing 
REIT loans. Randall Presley authorized McDonald to act as 
Presley's agent to find a loan for which McDonald would 
receive a 1% finders fee, if said loan was acceptable to the 
Board of Directors. Randall Presley also sought McDonald's 
ideas as to how to finance the hydrogen generator. Presley 
was aware that at the time it authorized McDonald to act as 
its agent to raise funds that McDonald was associated with 
Morris Mirkin. McDonald's authorization to act as agent for 
Presley was terminated on June 10, 1976, the last day of 
the public hearing. 


40. The patent application filed by Leach with the United 
States Patent Office on November 4, 1974 entitled 
“Methods and Means for Generating Hydrogen” which is an 
exhibit received in evidence: in the proceeding and a public 
document does not support the inventor's claims made to 
Presley and others that the hydrogen converter produces 
hydrogen on a self-sustaining basis without the net con- 
sumption of the reactant or the input of additional energy. 


41. Dr. Donald Bunker, Professor of Chemistry at the 
University of California at Irvine and Dr. Howard Reiss, 
Professor of Chemistry at University of California at Los 
Angeles, experts in thermodynamics, both testified at the 
hearing that based upon their review of the patent applica- 
tion, the patent application contains elementary and fun- 
damental errors in the thermodynamic calculations relating 
to both the hydrogen and oxygen generating reactions which 
calculations if properly made would show that the ther- 
mochemical process utilized by the hydrogen converter con- 
sumes much more useful energy than it produces and that, 
contrary to Leach’s claims, it is impossible for the process to 
be self-sustaining without the net consumption of the reac- 
tant or the input of additional energy from outside sources. 


42. Dr. Bunker testified that the claims made by Leach for 
the hydrogen converter constitute a classical claim for a 
perpetual motion machine which claims are in violation of 
the laws of thermodynamics. On cross examination Dr. 
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Bunker stated that while the laws of science are not im- 
mutable, the chances that Leach has found a way around 
the laws of thermodynamics are about equal to “being able 
to fly from [Los Angeles] to San Francisco by waving your 
arms in the air.” 


43. Dr. Bunker testified that the incorrect calculations in the 
patent application show a new excess of heat energy of 22.- 
296 BTU’s per hour in the calculations utilizing ferrous oxide 
(iron oxide) as the reactant. Dr. Bunker stated that his 
calculations on the other hand show that the reactions result 
in a substantial heat energy deficit of 433,000 BTU’s per 
hour. Dr. Bunker further testified that his review of the pa- 
tent applicationindicated that Leach had incorrectly applied 
numbers from tables in government publications which were 
copied in the patent application. Leach refused to answer 
any questions at the hearing relating to the patent applica- 
tion. 


Dr. Bunker stated that Leach’s calculations are inconsistent 
with the exposition of thermodynamics found in the first part 
of the patent application. Leach, he testified, “seems 
capable of quoting the laws of thermodynamics,” in the in- 
troductory material, “but by the time he gets to page 50, he 
seems equally capable of disregarding them.” Dr. Bunker 
stated that based upon his review of the patent application, 
Leach has not invented a process for generating hydrogen 
which is of any scientific interest. 


Dr. Bunker further testified that contrary to Leach’s claim 
that a nominal amount of electrical energy is used in the 
preheat stage, the 45 amperes of electricity used at the 
beginning to bring the machine into readiness is enough to 
run an ordinary house all day and constitutes an enormous 
amount of energy. Dr. Bunker further stated that given the 
amount of electrical energy used in the preheat process, the 
machine should be able to produce a foot-!ong flame for 
between 12 to 60 hours depending upon rate of flow of 
hydrogen and amount of reactant. Dr. Bunker stated that in 
his opinion, given the temperature at which the hydrogen 
converter operated, the regeneration cycle would not take 
place at all and that on a very short 19-minute run such as 
that observed by one of the testing laboratories the reactant 
would be only slightly oxidized. He indicated that the test 
results of Smith, Emery & Co. were consistent with his 
predictions. Dr. Bunker further stated that the hydrogen con- 
verter, as described by Leach, upon any lengthy operation 
would slowly cool down and eventually stop operating. 


44. Dr. Bunker testified that based upon his review of the 
patent application, the testimony of Sam L. Leach given as 
part of the Commission's non-public investigation on April 5, 
1976 and the testimony of Leach at the public hearing, there 
were significant discrepancies in the description of the 
manner in which the hydrogen converter operated as 
follows: 


1. The patent application states that the reactant 
chambers of the hydrogen converter were designed so 
that heat transfers freely between the chambers. Ac- 
cording to the patent application, the heat from the ex- 
othermic reaction from the hydrogen generating phase 
of the cycle is used in the reactant regeneration phase 
of the cycle. In his April 5, 1976 testimony Leach 
testified that heat does not transfer from one chamber 
to the other, and that each chamber contains sufficient 
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heat for the reaction to go forward. In the public hear- 
ing Leach testified that heat does transfer between the 
chambers. 


2. The patent application states in several places that 
the reactant regenerating phase of the cycle takes 
place at a higher temperature than the hydrogen 
producing reaction. The patent application infers that 
heat moves from the lower temperature to the higher 
temperature reaction which Dr. Bunker testified was 
impossible without a heat pump which is not de- 
scribed in the patent application. In both his non- 
public and public testimony Leach testified that the 
reactions take place at approximately the same 
temperature. 


3. The patent application states in several places that 
heat energy from external sources may be needed to 
supply the additional heat which may be needed to 
make the oxygen generating phase go forward. 
Leach’s non-public testimony was that the hydrogen 
generating reaction produces more than enough heat 
energy to cause the reactant regeneration phase to go 
forward and that his problem was voiding excess heat. 
During his testimony on June 9, 1976 Leach stated 
that the hydrogen converter burns approximately 10% 
of the hydrogen produced to produce heat used as 
part of the process. The burning of a portion of the 
hydrogen produced is nowhere described in the patent 
application. 


45. These expert opinions were concurred in in an affidavit 
submitted in evidence by Dr. Derek Gregory, Assistant Vice 
President of the Institute of Gas Technology in charge of 
Energy Systems Research. Dr. Gregory is the author of an 
article entitled “The Hydrogen Economy” published in 
January, 1973 issue of Scientific American. This article has 
been quoted by MJM Hydrotech in a press release describ- 
ing the Leach hydrogen converter. Dr. Gregory witnessed a 
demonstration of the hydrogen converter in September, 
1975. Dr. Gregory's affidavit stated in part: 


“6. The patent application states in several places that 
the processes described for the production of 
hydrogen are, in an overall sense, exothermic, and 
thus the reactions will be self-sustaining. | find nothing 
in the patent application to substantiate this claim.” 


Dr. Gregory's affidavit then goes on to correctly calculate in 
his opinion the heat energy required to produce hydrogen, 
oxygen and recycle the reactant. He then states: 


“... This pair of reactants will proceed only with a net 
overall energy input equal to the energy of dissociation 
of water, which is in accordance with the first law of 
thermodynamics. Unless an outside source of energy 
is supplied, the process cannot be self-sustaining.” 


Dr. Gregory further stated: 


“10. | witnessed a demonstration of a device which | 
have been told is the invention described in the 
application. The demonstration occurred on 
September 12, 1975, at Los Angeles. The demonstra- 
tion lasted for less than 10 minutes, at which time the 
device was shut down by the operator, Sam.L. Leach. 
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The only visible input to the device was a low-pressure 
water hose, and the output was a combustible gas 
which | believe to be hydrogen. There was no evidence 
to suggest that oxygen was also being produced. The 
device had been electrically heated prior to the 
demonstration, and was already hot when the 
operator turned on the water supply. In my opinion, 
the demonstration was insufficient to establish the 
claim that the device is capable of operating in a self- 
sustaining manner for long periods of time without an 
energy input. 


‘11. | have read a press release published by MJM 
Hydrotech on March 28, 1976, which quotes from an 
article written by me entitled ‘‘The Hydrogen 
Economy,” which was published in the January 1973 
issue of the magazine, Scientific American. The sec- 
ond of the two sentences from my-article quoted in the 
press release states: ‘The hydrogen is easily 
separated from the metal oxide, which in turn could be 
decomposed to oxygen and the metal by the applica- 
tion of heat.’ By the application of heat, | mean the 
application of an external source of energy. In other 
parts of my article, | refer to various processes for the 
thermal splitting of water to hydrogen and oxygen, but 
all such processes require, an external source of 
energy, such as electricity or heat from a nuclear reac- 
tor. 


46. Dr. Horace T. Mann, an expert in thermodynamics 
retained by Presley, has reviewed the patent application, the 
testimony of Leach given on April 5, 1976 in the Com- 
mission's non-public investigation; and Leach’s testimony at 
the public hearing as well as the testimony of Dr. Don 
Bunker, Dr. Harold Reiss and the affidavit of Dr. Derek 
Gregory and his conclusions are not in material disagree- 
ment with those of Drs. Bunker, Reiss and Gregory. 


I 
OTHER CIRCUMSTANCES 


Presley has requested that the Commission consider the 
following circumstances: 


1. When Presley entered into the license agreement, it 
understood it was acquiring a license for a machine 
that was to perform a specific commercial function 
and therefore, if the machine does not perform that 
function, Presley claims that it will be entitled to a 
return of the consideration paid to the inventor. 


2. Presley itself has been unable to perform any tests 
to this date, in that it has not received a machine nor 
has a machine been made available to Presley to con- 
duct tests. 


3. Presley has had its expert, Dr. Horace T. Mann, 
evaluate the patent application and issued a press 
release on May 20, 1976 setting forth the position of 
Presley with regards to the errors in the patent 
application. 


4. The principal shareholders, officers and directors of 
Presley have filed affidavits with the Commission staff 
stating that they have not purchased or sold any 


shares of Presley, or entered into any loan transactions 
involving the shares of Presley since August, 1975 to 
date. 


5. Presley has no control over the information dis- 
seminated by the inventor, Mirkin, McDonald, or MJM 
Hydrotech. 


6. Presley has elected James H. Langworthy, an in- 
dependent businessman, with a degree in chemical 
engineering, to serve on its Board of Directors. 


7. Presley has made certain undertakings to the Com- 
mission which are set forth in the Commission's order 
below. 


Il 
FINDINGS 


The Commission finds that the Form 8-K and 10-K reports 
filed by Presley pursuant to Section 13 of the Exchange Act 
were deficient in that said reports omitted the following 
material facts required to be stated therein, or necessary to 
make the statements therein not misleading: 


1. That at the time Presley entered into the license 
agreement with Leach, Presley did not have, nor does 
it now have any information which establishes or 
which would even tend to support that the claims for 
the hydrogen converter made by Leach, MJM 
Hydrotech, Morris J. Mirkin and Patrick L. McDonald 
are scientifically valid. 


2. That Presley was not permitted by Leach to obtain a 
copy of the patent application relating to the hydrogen 
converter or any of the technology relating to the 
hydrogen converter. 


3. That Presley's Board of Directors and employees 
did not have the scientific or technical expertise to 
evaluate the claims made by Leach about the 
hydrogen converter. To the extent Presley sought ex- 
pert advice they were advised by Dr. Herbert Wagner 
that the process could not work if water was the only 
feedstock as claimed by Leach. 


4. That Presley did not seek or receive any indepen- 
dent assurance about the patentability of the hydrogen 
converter. Randall Presley was given information in 
August, 1975 by Leach which could result in render- 
ing any patent granted unenforceable if additional ap- 
propriate patent material is not timely filed. 


5. That while Presley claims to have relied upon the in- 
tegrity and experience of the inventor, Presley only 
conducted a limited background check on the inventor 
which did not include verification of his educational 
background, commercial success of his other patents, 
or a determination of whether these patents 
demonstrated an expertise relevant to the inventors 
claims concerning the hydrogen converter. 


6. That Presley had an understanding with Leach that 
it would not endeavor to obtain any technical or scien- 
tific information about the hydrogen converter which 
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understanding precluded Presley from obtaining and 
reviewing the patent issued for the hydrogen converter 
in Syria in January 1976. 


7. That Leach’s claim that the hydrogen converter 
utilizes a self-sustaining thermochemical reaction in 
which the reactant is recycled and not consumed, 
produces a net surplus of heat energy and which does 
not require the input of additional outside energy con- 
stitutes a claim for a perpetual notion machine. 


8. That the hydrogen converter has not, to date, been 
subjected to adequate independent testing for the pur- 
pose of establishing that the hydrogen which is 
produced can be produced on a self-sustaining basis 
without further input of energy or that the process is 
commercially feasible for residential or other 
applications. 


9. That the tests observed by Smith, Emery and Co. 
and Approved Engineering Test Labs were wholly in- 
,adequate, inconclusive and failed to establish that the 
hydrogen converter worked as claimed. 


10. That adequate independent testing of the 
hydrogen converter has been repeatedly delayed by 
Leach. Presley has no way of assuring that adequate 
independent testing will ever take place. 


11. That the license agreement does not contain a 
delivery date for the hydrogen converter nor does it in- 
clude the engineering specification for the unit. 


12. That portions of press releases and public 
statements disseminated by Presley to the effect that: 


a. A test unit of the hydrogen converter designed for 
industrial use is presently operating, 


b. It is anticipated that the converter will be commer- 
cially viable for residential use, both in cost and size; 


c. A production model of the residential unit of the 
hydrogen converter is to be delivered for testing. 


while made in reliance upon representations by the inventor 
were not independently verified and do not have any basis in 
fact. 


13. That the market price of Presley common stock 
rose from aproximately $4.75 per share to ap- 
proximately $20.38 per share during the period from 
on or about Dec. 29, 1975 to on or about March 24, 
1976 and that the explanation for such price rise 
appears to be a market reaction to overly optimistic 
false and misleading statements made in the market 
place concerning the claim that the hydrogen con- 
verter will be an inexpensive source of energy which 
claim has not been made by Presley. 


14. That the patent application filed by Sam Leslie 
Leach with the United States Patent Office, a copy of 
which was filed in Syria and made public on or prior to 
January 6, 1976, which Presley was led to believe 
contained fundamental information about the 
hydrogen converter, does not support the claim that 
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the hydrogen converter produces hydrogen on a self- 
sustaining basis without the net consumption of the 
reactant. Further, the patent application contains ¢@ 
elementary and fundamental errors in the chemical i) 
equations relating to the hydrogen and oxygen 
producing cycles of the hydrogen converter which 
calculations if correctly performed would show that 
the hydrogen converter consumes much more useful 
energy than it produces. 
¢®@ 
15. That there is no prototype or production model of 
the hydrogen converter designed for residential 
applications currently in existence which is capable of 
producing hydrogen on a self-sustaining basis or 
which is otherwise commercially feasible. 


ORDER “ ¢€@ 


In view of the foregoing, the Commission deems it ap- 
propriate and in the public interest to accept the Offer of 
Settlement of Presley and, accordingly, IT 1S HEREBY 
ORDERED: 


1. that Presley file with the Commission a Form 8-K . 
report within 10 days from the date of this order cor- ¢@ 
recting all of the deficiencies in its previously filed 

reports. 


2. that Presley amend its Form 8-K and 10-K reports 
filed with the Commission on September 11, 1975 
and April 30, 1976, respectively, to reflect the filing of 
the Form 8-K ordered herein. ¢@ 


3. that Presley comply with its undertakings 


(a) to institute written procedures for the preparation a 

and review of all press releases and Commission 

filings which procedures will include that prior to dis- 

semination or filing all press releases and periodic 7) 
filings relating to the hydrogen converter will be 1) 

reviewed and initialed by scientific experts retained by 

Presley for the purpose of ensuring their accuracy and 
completeness; and 2) reviewed by the American Stock 

Exchange and outside corporate counsel. 


(b) to state in any press release or filings with the rT) 
Commission relating to the hydrogen converter the 

source of information contained in the press release or 

filing and whether Presley has independently verified 

the information. 


(c) to mail to all of its shareholders a copy of these 
Findings And Order of the Commission, 
* 

(d) to make available for public inspection at its next 

annual stockholders meeting and at its corporate 

headquarters and at its Chicago, Illinois, Vienna, 

Virginia and Phoenix, Arizona offices copies of the 

transcript of testimony, index of exhibits, and exhibits 

of this proceeding. 


(e) to make available to Presley shareholders at a cost, 
not to exceed its actual cost for reproduction, handling 
and mailing, all, or portions thereof, of the record of 
proceedings, and exhibits of this proceeding when re- 
quested by Presley shareholders. 3 
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By the Commission. 


George A. Fitzsimmons 
Secretary 





' Section 15(c)(4) of the Exchange Act provides in part that 
if the Commission finds after notice and opportunity for 
hearing that any person subject to the provisions of Section 
12, 13 or subsection (d) of Section 15 of this title or any rule 
or regulation thereunder has failed to comply with any such 
provision, rule or regulation in any material respect, the 
Commission may publish its findings and issue an order re- 
quiring such person to comply with such provisions or such 
rule or regulation thereunder upon such terms and con- 
ditions and within such time as the Commission may specify 
in such order. 


* Rule 9(c) of the Commission's Rules of Practice, 17 CFR 
201.9(c), provides, that at the discretion of the hearing of- 
ficer, any person may be given leave to be heard as to any 
matter affecting his interest. In this proceeding Morris J. 
Mirkin, MJM Hydrotech, Sam L. Leach and Patrick L. 
McDonald filed motions and were granted leave to be heard 
pursuant to Rule 9(c) and were afforded the opportunity to 
cross-examine witnesses and introduce evidence. 





SECURITIES EXCHANGE ACT OF 1934 
RELEASE NO. 12679/August 2, 1976 


In the Matter of 


BERNARD ZIPERN 
321Richmond Avenue 
Massapequa, New York 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these broker-dealer proceedings’ under the Securities Ex- 
change Act of 1934 (“Exchange Act”). Bernard Zipern 
(“Zipern’), secretary-treasurer, shareholder and director of 
S.J. Salmon & Co., Inc. (“Registrant”), a registered broker- 
dealer, has submitted an offer of settlement, without admit- 
ting or denying the allegations in the order for proceedings, 
which the Commission has determined to accept.” 


On the basis of the order for proceedings and the offer of 
settlement, it is found that: 


1. Zipern wilfully violated and wilfully aided and 
.abetted violations of Sections 5 and 17(a) of the 
Securities Act of 1933 and Sections 7(c)(1), 10(b), 
15(c)(1), 15(c)(2), and 15(c)(3) of the Exchange Act 
and Rules 10b-5, 10b-6, 15c1-3, 15c2-4 and 15c3-1, 
and Regulation T promulgated thereunder 


2. Zipern wilfully aided and abetted violations of Sec- 
tions 15(b) and 17(a) of the Exchange Act and Rules 
15b3-1, 17a-3, 17a-4 promulgated thereunder. 


3. On February 7, 1972, a trustee was appointed for 


Registrant pursuant to Section 5(b)(3) of the 
Securities Investor Protection Act of 1970 at a time 
when Zipern was associated with Registrant as in- 
dicated above. 


Accordingly, IT IS ORDERED that Bernard Zipern be, and he 
hereby is, barred from association with any broker-dealer, in- 
vestment company or investment adviser. The above sanc- 
tions will become effective at the opening of business on the 
second Monday after the date of this Order. 


For the Commission, by its Secretary, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





‘In the matter of S.J. Salmon & Co., Inc. et al. instituted 
September 26, 1974. 


2 These findings are not binding on any other respondent 
named in these proceedings. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12680/August 2, 1976 


Admin. Proc. File No. 3-4506 
In the Matter of 


MITCHUM, JONES & TEMPLETON, INC. 
312 West Fifth Street 

Los Angeles, California 

(8-10858) 


NOTICE THAT INITIAL DECISION HAS BECOME FINAL 


The time for filing a petition for review of the initial decision 
in these proceedings has expired. No such petition has been 
filed. And the Commission has not chosen to review the in- 
itial decision on its own initiative. 


Accordingly, notice is hereby given, pursuant to Rule 1 7(f) of 
the Commission's Rules of Practice, that the initial decision 
of the administrative law judge has become the final deci- 
sion of the Commission. The order contained in that decision 
discontinuing these proceedings with respect to Mitchum, 
Jones & Templeton, Inc. is hereby declared effective.' 


George A. Fitzsimmons 
Secretary 





‘In the Matter of Laidlaw & Co., et al instituted May 31, 
1974. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12681/August 2, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
PACIFIC SECURITIES DEPOSITORY TRUST COMPANY 
(File No. SR-PSD-76-2) 


The Pacific Securities Depository Trust Company (‘‘PSDTC’’) 
submitted, on July 15, 1976, a proposed rule change pur- 
suant to Rule 19b-4 under the Securities Exchange Act of 
1934 (the ‘‘Act’’). The proposed’ rule change increases the 
size of PSDTC’s Board of Directors and permits the payment 
of compensation to directors for services rendered to 
PSDTC. 


The foregoing rule change has become effective pursuant to 
Section 19(b)(3)(A) of the Act. At any time within sixty days 
of the filing of such proposed rule change, the Commission 
may summarily abrogate such rule change if it appears to 
the Commission that such action is necessary or appropriate 
in the public interest, for the protection of investors, or 
otherwise in furtherance of the purposes of the Act. 


Publication of the submission is expected to be made in the 
Federal Register during the week of August 9, 1976. 
Interested persons are invited to submit written data, views 
and arguments concerning the submission within twenty- 
one days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D. C. 20549. Reference should 
be made to File No. SR-PSD-76-2. 


Copies of the submission, with accompanying exhibits, and 
of all written comments will be available for public inspec- 
tion at the Securities and Exchange Commission's Public 
Reference Room, 1100 L Street, N.W., Washington, D. C. 
Copies of the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12682/August 2, 1976 


NOTICE OF PROPOSED RULE CHANGE BY NATIONAL 
ASSOCIATION OF SECURITIES DEALERS, INC. (FILE NO. 
SR-NASD-76-7) 


The National Association of Securities Dealers, Inc. (the 
“NASD") submitted on July 28, 1976, a proposed rule 
change under Rule 19b-4 to (1) amend the Policy of the 
Board of Governors which concerns Fair Dealings With 
Customers under Article I!|, Section 2, of the Rules of Fair 
Practice of the NASD by adding new paragraph (6) to 
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prohibit improper recommendations to customers of 
speculative new issues of securities without regard to the in- 
vestment merit of such securities, the financial-ability of a 
customer to complete the transaction, or by improper sales 
practices; and to (2) amend the Interpretation of the Board 
of Governors with respect to Review of Corporate Financing 
under Article Ill, Section 1 of the Rules of Fair Practice, to 
prohibit the reservation or direction of securities in distribu- 
tion to individuals who are not bona-fide officers, directors, 
or employees of the issuer and to prohibit such reservation 
or direction of securities in an amount in excess of 5% of the 
offering. 


Publication of the submission is expected to be made in the 
Federal Register during the week of August 2, 1976. In 
order to assist the Commission to determine whether to ap- 
prove the proposed rule change or institute proceedings to 
determine whether the proposed rule change should be dis- 
approved, interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 30 days from the date of publication in the Federa/ 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D. C. 20549. Reference should 
be made to File No. SR-NASD-76-7. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange Com- 
mission’s Public Reference Room, 1100 ‘‘L’’ Street, N.W. 
Washington, D. C. Copies of the filing will also be available 
at the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12683/August 2, 1976 


Admin. Proc. File No. 3-4690 

In the Matter of 

MISSISSIPPI VALLEY INVESTMENT COMPANY 
722 Chestnut Street 

St. Louis, Missouri 

(8-15942) 

JOSEPH S. CAPKOVIC 
RANFORD DOUGLAS DUNLAP 
ARTHUR L. MENSHOUSE 
OPINION OF THE COMMISSION 
BROKER-DEALER PROCEEDINGS 


Grounds for Remedial Sanctions 
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Excessive Trading 
Unauthorized Transactions 
Failure of Supervision 


Failure to Comply with Net Capital, Recordkeeping and 
Reporting Requirements 


Where salesman of registered broker-dealer executed un- 
authorized transactions and induced excessive trading in 
customers’ accounts which violations were chargeable to 
broker-dealer, and partners of broker-dealer failed to take 
reasonable supervisory measures even after salesman’s ac- 
tivities were called to their attention by an NASD complaint, 
and where respondents failed to comply with net capital, 
recordkeeping and reporting provisions, he/d, withdrawal of 
broker dealer's registration permitted, but partners suspend- 
ed from any association with a broker or dealer for six 
months and barred thereafter from any such association in a 
proprietary or supervisory capacity. 


APPEARANCES: 


John F. Kern, of the St. Louis Branch Office of the 
Commission, for the Division of Enforcement. 


Randall D. Parker, of Hoffman & Carter, Attorneys, 
Inc., for respondents. 


These broker-dealer proceedings under the Securities 
Exchange Act were instituted on May 21, 1975. An 
initial decision was waived. The record was certified to 
the Commission on March 23, 1976. 


The major issue for decision in this case is whether the in- 
dividual respondents should be found responsible for failing 
to exercise proper supervision over a salesman, Mr. R.' Mr. R 
was employed by Mississippi Valley Investment Company 
(“registrant”), a registered broker-dealer, for almost four 
years. It is undisputed that, during the entire period of his 
employment, he engaged in extensive fraudulent activities. 
As respondents concede: 


“|Mr. R] first became associated with the firm in 
February, 1971, and from that time until discovered 
and dismissed in October, 1974, he deceived and 
defrauded both his customers and his employers, 
engaging in a considered and deliberate scheme to 
conduct unauthorized and possibly excessive trading 
in some of his customers’ accounts ... .[In] October, 
1974, |respondents were] alerted to the existence of a 
number of checks issued to customers whose en- 
dorsements had been forged by |Mr. R, and this oc- 
casioned his dismissal] ... .” 


In order to prevent customers from learning about un- 
authorized transactions and excessive trading in their ac- 
counts, Mr. R took confirmations and quarterly statements 
from the firm’s outgoing mail. In some cases, he ac- 
complished his objective by altering the firm’s customer ac- 
count records, substituting his address for that of the 
customer. 


Registrant is charged with willful violations of the securities 


acts’ antifraud provisions in connection with Mr. R’s un- 
authorized trading and churning of customers’ accounts. 
Respondents object to imputing these violations to the firm. 
They argue that registrant was unaware of Mr. R’s schemes 
and therefore not a party to them. But as we have previously 
pointed out: 


...[A] firm can act only through its employees and 
agents, and the willful violations of its employees in 
the course of their employment must be considered 
the willful violations of the firm.’? 


Accordingly, we find that registrant willfully violated Section 
17(a) of the Securities Act and Section 10(b) of the 
Securities Exchange Act and Rule 10b-5 thereunder. We 
now turn to the question of whether registrant's partners, 
Joseph S. Capkovic, Ranford Douglas Dunlap and Arthur L. 
Menshouse, were deficient in supervising Mr. R. 


Registrant is a small firm and Mr. R. whom Menshouse 
characterized as ‘‘basically our full-time salesman,” was one 
of its leading producers. Menshouse estimated that Mr. R 
earned about 20% of the total commissions paid out by the 
firm in 1972 and about 25% in 1973, with around 25% of 
Mr. R's business being concentrated in three accounts.? 


The accounts in question belonged to three widows in their 
late 50’s and early 60's, all of them of limited means and all 
of them unsophisticated in securities matters. Mrs. M, 
whose investment objective was to provide for her retire- 
ment years, did not authorize most of the transactions in her 
account. These included short sales and purchases of calls, 
matters about which Mrs. M was wholly ignorant. She 
testified that she thought her money had been invested in 
government securities. During the period Mrs. M's account 
was active, from November 1971 through October 1973, 
her average investment was turned over more than 40 
times,* with 76% of the securities purchased being resold 
within 30 days, and 42% within 10 days. Mrs. M lost her en- 
tire net investment of $7,339. More than $4,000 of it was 
eaten up by registrant's charges. 


Mrs. F did not authorize the majority of transactions in her 
account. Nor did she understand the short sales or dealings 
in puts and calls engineered by Mr. R. During the period 
November 1972 throught October 1974, more than 50% of 
the securities purchased for her account were resold within 
30 days, and 20% were resold within 10 days. Mrs. F’s 
average investment was turned over more than 10 times. 
Sho lost about $15,000 of her $21,000 net investment, 
while registrant received income of more than $7,000. 


Mrs. G testified that she relied completely on Mr. R because 
she trusted him, that “he always had credible answers to 
anything |she] asked him,” and that she told Mr. R to put her 
money ‘‘where it [would be] safe.” As in the cases of the 
other two women, there were many transactions in her ac- 
count that she never authorized and knew nothing about. 
From March 1971 through October 1974, 66% of the 
purchases made in Mrs. G's account were resold within 30 
days, and 38% were resold within 10 dyas. Her average in- 
vestment was turned over more than 20 times. Mrs. G lost 
more than $36,000 of her $48,000 net investment, while 
registrant gained more than $19,000. 


SEC DOCKET/169 








Registrant's partners argue that, despite the foregoing, they 
exercised reasonable supervision over Mr. R. They testified 
that they alternated in making a monthly check of customer 
accounts and had no reason to be suspicious, since Mr. R 
assured them that the three women had substantial means 
and “‘liked to trade.’ Moreover, they received no complaints 
from those customers. 


We cannot accept these contentions. Here respondents 
were aware that the three largest accounts of their biggest 
producer exhibited the same egregious pattern of con- 
tinuous in-and-out trading. And the firm's customer account 
cards showed that all three of those customers were women 
of advanced years, two of them widows.® We think that, un- 
der these circumstances, respondents should have realized 
that further inquiry was necessary. As we said many years 
ago: 


“Supervisory personnel cannot rely solely upon com- 
plaints from customers to bring misconduct of 
employees to their attention, particularly where 
customers may be inxperienced and may fail to realize 
that they have been mistreated ... .’ 


But even when respondents did get a complaint that brought 
Mr. R's treatment of the three accounts forcefully to their 
attention, the action they took was wholly inadequate. In 
March 1974, the National Association of Securities Dealers, 
Inc. (“NASD”) filed a complaint against registrant, 
Menshouse and Mr. R charging that unsuitable recommen- 
dations had been made to the three widows and that 
purchases and sales in their accounts ‘were excessive in 
size and frequency.’ Yet all that respondents did was to dis- 
cuss the complaint with Mr. R, who undertook to speak to 
his clients and get letters from them. He did preduce three 
letters approving his actions. But two of them were 
forgeries. And one of the widows was pressured to sign the 
third, which Mr. R had prepared, as a “vote of confidence.” 


We think it clear that, at least when the NASD filed its com- 
plaint, respondents had an obligation to discuss the matters 
raised therein directly with the customers in question. Their 
failure to do so permitted Mr. R to continue his fraudulent 
activities for several more months.® Thus we consider that 
the individual respondents were guilty of a serious breach of 
their duty to supervise.® 


With respect to the remaining charges in the order for 
proceedings, we make the following findings. 


(a) Registrant willfully aided and abetted by the individual 
respondents, willfully violated Section 15(c)(3) of the Ex- 
change Act and Rule 15c3-1 thereunder in that it engaged 
in business as of November 30, 1974, December 31, 1974, 
January 31, 1975 and February 28, 1975 with net capital 
deficiencies. Registrant's capital computations failed to 
reflect outstanding liabilities under settlement agreements it 
had reached with certain former customers of Mr. R, and its 
liabilities to customers whose checks Mr. R had misap- 
propriated by forging the customers’ endorsements.'° 


b. Registrant, willfully aided and abetted by the individual 
respondents, willfully violated Section 17(a) of the Exchange 
Act and Rule 17a-3 thereunder by failing to record accurate- 
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ly in its books and records the above liabilities to former 
customers of Mr. R. 


(c) Registrant, willfully aided and abetted by the individual 
respondents, willfully violated Section 17(a) of the Exchange 
Act and Rule 17a-5 thereunder in that it failed to file a finan- 
cial report with us for 1974. 


IV. 


We turn now to the question of what sanctions are ap- 
propriate in the public interest. Initially, we note that 
registrant's attempt to withdraw its broker-dealer registra- 
tion was frustrated by the institution of these proceedings."' 
No purpose would be served here by imposing a sanction on 
the firm rather than permitting it to withdraw. Accordingly, 
our order shall withdraw registrant's registration. 


As for the individual respondents, our staff urges that they 
should be suspended from any association with a broker- 
dealer for 12 months, and barred thereafter from any such 
association in a proprietary or supervisory capacity. 
Respondents’ basic argument is that they were the innocent 
dupes of a clever employee. 


While it is true that respondents were in some measure vic- 
timized by Mr. R they are not innocent of blame for his ac- 
tions. Their spervision of him was seriously deficient. The 
frenetic trading in the widows’ accounts should have 
prompted an independent inquiry. Moreover, when a com- 
plaint concerning an employee's conduct is brought to the 
attention of his supervisors, especially a complaint as 
serious as that made by the NASD in this case, it cannot be 
treated cavalierly. it should have been obvious to 
respondents at that juncture, that continued reliance on the 
very person whose conduct was at issue was a wholly in- 
adequate response. 


Respondents have exhibited what we consider a flagrant 
disregard for the welfare of registrant's customers. In view of 
the gravity of their misconduct, we conclude that they 
should be suspended from any association with a broker or 
dealer for a period of six months, and barred thereafter from 
any such association in a proprietary or supervisory capacity. 


An appropriate order will issue. 


By the Commission (Chairman HILLS and Commissioners 
LOOMIS, EVANS and POLLACK). 


George A. Fitzsimmons 
Secretary 





'On the basis of his default in these proceedings, Mr. R was 
barred from association with any broker or dealer. Securities 
Exchange Act Release No. 11727 (October 10, 1975), 8 
SEC Docket 68. The remaining respondents waived an initial 
decision by the administrative law judge. Our findings are 
based on an independent review of the record. 


? Sutro Bros. & Co., 41 S.E.C. 470, 479 (1963). 


3 Our staff's estimate is that up to 50% of that business was 
derived from these accounts. 


* The turnover rate is computed by dividing the total cost of 
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purchases by the average investment, the latter representing 
the cumulative total of the net investment in the account at 
the end of each month divided by the number of months un- 
der consideration. 


5 Although, as noted earlier, all three women were widows, 
Mrs. M's account card did not reveal that fact. 


6 Reynolds & Co., 39 S.E.C. 902, 917 (1960). Although 
Reynolds focused on the problems of supervision in a large 
firm, we see nothing in that opinion that tends to support 
respondents’ suggestion that a reasonable inference can be 
drawn from the context that the quoted language was not 
meant to apply ‘‘to firms ... the size of Mississippi Valley.” 


And even if respondents’ strained reading of Reyno/ds were 
more plausible than it is, the result would be the same. Our 
concern here is not with the precise ratio decedendi of our 
1960 Reynolds decision, but with a 1964 statute, Section 
15)b)(4)(E), formerly Section 15(b)(5)(e), of the Exchange 
Act which authorizes us to impose remedial sanctions on 
anyone who “has failed reasonably to supervise with a view 
to preventing violations ..., another person who commits 
such a violation, if such other person is subject to his super- 
vision.” Nothing in the statutory text or in the legislative 
history suggests that this was meant to apply solely to large 
firms. Small firms and their proprietors have been sanc- 
tioned for breaching their duty to supervise reasonably. See 
L. B. Securities Corporation, 42 S.E.C 885 (1966): Mutual 
Fund Securities, Inc., Securities Exchange Act Release No. 
12093 (February 10, 1976), 8 SEC Docket 1243. 


7?Complaint No. K-175, District No. 4 (March 14, 1974). 
The complaint also contained a charge of unfair pricing. 


8 See R. H. Johnson & Company, 36 S.E.C. 467, 486-487 
(1955), aff'd, 231 F. 2d 523 (C.A.D.C. 1956), cert. denied, 
352 U.S. 844. 


° Respondents point to the fact that, on September 30, 
1974, the NASD dismissed its charge of unsuitable 
recommendations and excessive trading in the widows’ ac- 
counts. The Association's mistaken action was prompted by 
the letters referred to above. But that action does not aid 
respondents here. At the time the Association filed its com- 
plaint in March 1974, respondents had no way of knowing 
what disposition would ultimately be made of the complaint. 
Thus they should have taken all necessary measures to in- 
vestigate it. 


‘© Registrant also neglected to deduct the 30% “haircut” 
required by our net capital rule from the value of certain 
securities it had purchased in anticipation of settlement with 
a customer. 


'' Rule 15b6-1(b) under the Exchange Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12683/August 2, 1976 


Admin. Proc. File No. 3-4690 


In the Matter of 


MISSISSIPPI VALLEY INVESTMENT COMPANY 
722 Chestnut Street 

St. Louis, Missouri 

(8-15942) 


JOSEPH S. CAPKOVIC 
RANFORD DOUGLAS DUNLAP 
ARTHUR L. MENSHOUSE 


ORDER WITHDRAWING BROKER-DEALER 
REGISTRATION AND IMPOSING REMEDIAL SANCTIONS 


On the basis of the Commission’s opinion issued this day, it 
is 


ORDERED that the registration as a broker and dealer of 
Mississippi Valley Investment Company be, and it hereby is, 
withdrawn; and it is further 


ORDERED that Joseph S. Capkovic, Ranford Douglas 
Dunlap and Arthur L. Menshouse be, and they hereby are, 
suspended from any association with a broker or dealer for a 
period of six months, and barred thereafter from any such 
association in a proprietary or supervisory capacity. The 
suspensions shall be effective at the opening of business on 
August 23, 1976. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12684/August 3, 1976 


_Administrative Proceedings File No. 3-5058 


In the Matter of 


BRUCE YOUNGMAN 
One Chase Manhattan Plaza 
New York, New York 10005 


ORDER INSTITUTING PROCEEDINGS AND FINDINGS 
AND ORDER IMPOSING REMEDIAL SANCTIONS 


The Commission deems it appropriate that proceedings be 
instituted against Bruce Youngman (“Youngman”) pursuant 
to Section 15(b) of the Securities Exchange Act of 1934 
(“Exchange Act”) to determine whether Youngman has 
violated Sections 14(d) and 14(e) of the Exchange Act and 
Rule 14d-4 promulgated thereunder. 


Youngman, simultaneously with the institution of these 
proceedings, has submitted his Offer of Settlement for the 
purpose of disposing of the issues raised in these 
proceedings. Under the terms of his Offer of Settlement, 
Youngman waives the institution of formal allegation and, 
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solely for the purpose of these proceedings, and without ad- 
mitting or denying the allegations set forth herein, consents 
to the findings and the issuance of this Order. 


The Commission has deemed it appropriate and in the public 
interest to accept the Offer of Youngman and accordingly 
has issued this Order. 


FACTS 
BACKGROUND 


Youngman is a registered representative employed in the 
New York Office of Bacon, Whipple & Co. (‘Bacon 
Whipple’), a Chicago broker-dealer firm registered with the 
Commission under the Exchange Act. These proceedings 
arise out of Youngman’s conduct in connection with a tender 
offer by Bemis Company, Inc. (‘Bemis’) for the shares of 
Morgan Adhesives Company (‘Morgan’). 


Morgan is an Ohio corporation primarily engaged in the 
development and manufacture of scientifically applied 
adhesive coatings. Bemis is a Missouri corporation engaged 
in the manufacture of packaging products, textiles, coated 
and laminated fabrics, packaging machinery, and graphic 
arts and specialty papers. On May 20, 1975, Bemis com- 
menced the tender offer for shares of Morgan common stock 
at $6.50 per share. The tender offer expired on June 20, 
1975. Prior to the tender offer, Bemis owned 1,820,000 
shares of Morgan common stock, or approximately 69% of 
the outstanding shares of Morgan; Youngman personally 
owned 9,100 shares of Morgan common stock, and his 
clients held approximately 7,000 shares of Morgan stock. 


YOUNGMAN’S ACTIONS IN OPPOSITION TO THE 
TENDER OFFER 


On May 20, 1975, the day upon which Bemis announced its 
tender offer, Youngman sent a letter to approximately 25 
persons, including all of his clients who held Morgan stock 
and at least three other persons.' In the letter, addressed 
“Dear Fellow Shareholders’, Youngman labeled the Bemis 
offer “totally inadequate” and “ridculous” and urged the 
stockholders to ‘‘write the management of Bemis rejecting 
their ridiculous offer and suggest a more meaningful figure 
like $25 per share.” In addition, Youngman’s letter stated 
“an effective campaign requires your support!” and closed 
by saying, ‘I certainly will not tender any of my shares, and | 
urge you to act similarly.”” The letter also included a “'P.S. in 
which Youngman again urged the stockholders to write to 
Bemis, and listed the business address of R.A. Young, 
Bemis’ President. Youngman did not file with the Commis- 
sion a statement containing the information specified by 
Schedule 14D. 


Section 14(d)(4) of the Exchange Act, taken together with 
Rule 14d-4 thereunder, requires, among other things, that 
no recommendation to the holders of a security to reject a 
tender offer may be made unless, at the time such 
recommendation is first published, sent or given to holders 
of the security, the person making the recommendation has 
filed with the Commission a statement containing the infor- 
mation specified by Schedule 14D. Rule 14d-2, among 
other things, exempts from the provisions of Rule 14d-4 the 
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furnishing of information and advice regarding a tender offer 
to customers or clients by brokers, who are otherwise par- 
ticipating in the tender offer or solicitation, on the un- 
solocited request of a person or pursuant to a general con- 
tract for advice to theperson to whom the information or ad- 
vice is given. 


We believe that Youngman’s communications did not fall 
within the exemption of Rule 14d-2, as not all of the 
recipients of the letter were his clients, and his active cam- 
paign in opposition to the tender offer involved more than 
the furnishing of information and advice. Therefore, 
Youngman’s failure to file a Schedule 14D constituted a 
violation of Section 14(d)(4) and Rule 14d-4 thereunder. 


Also influencing our decision to institute proceedings in this 
matter and our finding of a violation of the tender offer 
provisions of the federal securities laws are statements in 
Youngman’s May 20th letter and otherwise that constituted 
more than recommendations or advice to clients or others 
concerning a tender offer, and which might have been 
eliminated or corrected had Youngman filed a Schedule 14D 
before instituting his campaign in opposition to the offer. 
Such statements included the reference in Youngman’s May 
20th letter to Morgan’s having spent more than $7.50 per 
share on new plant and equipment in the past five years, 
without mentioning that most of the funds so expended 
were borrowed by Morgan from Bemis. 


In addition, Youngman made statements in a separate letter 
sent on or about May 20, 1975 to the president of Bemis to 
the effect that he would like to make an offer for Bemis’ 
stockholdings in Morgan, and that he had been in contact 
with several investors and ‘major corporations who would 
be interested in buying out your interest in Morgan 
Adhesives Company at a price even in excess of that which 
you offered to Morgan Adhesives stockholders.” In fact, 
Youngman had not been in contact with any major cor- 
porations that had expressed an interest in Bemis’ holdings 
of Morgan and he did not personally possess the means to 
buy these holdings. 


While this was a private letter, its substance was published 
in at least one newspaper in the Cleveland-Akron area, and 
may have caused Morgan stockholders to believe that a 
more attractive offer than Bemis’ was likely. 


I 
FINDINGS 

We find that, as a result of his conduct in connection with 
the tender offer, Youngman violated Section 14(d) and 14(e) 
of the Exchange Act and Rule 14d-4 thereunder. 

WH 

ORDER 

In view of the foregoing, we deem it appropriate and in the 
public interest to accept the Offer of Settlement of 
Youngman and accordingly, IT IS ORDERED that such 


proceedings be and hereby are, instituted. 


IT IS FURTHER ORDERED that Youngman be, and he 
hereby is, censured. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 





‘Although Bacon, Whipple’s internal procedures, in con- 
sonance with New York Stock Exchange and NASD rules, 
required that outgoing correspondence be initiaiied or en- 
dorsed in writing by a partner, Youngman incorrectly assum- 
ed his secretary would procure the necessary endorsement 
before sending the letter. 


2 It should be emphasized that we do not wish to discourage 
communications by brokers to their clients concerning the 
advisability of tendering or refraining from tendering their 
shareholdings pursuant to a tender offer. Indeed, Rule 14d-2 
contemplated that such communications would and should 
take place. However, when a broker's actions are such that 
he may accurately be characterized as actively opposing the 
offering, his communications take on a different posture, and 
the filing of a Schedule is necessary. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12685/July , 1976 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities Ex- 
change Act of 1934 against Darshall, Inc., a broker-dealer in 
Worcester, Massachusetts, and William L. Dickey (“‘Dickey”’) 
of Salem, New Hampshire, president of that firm. 


The proceedings are based upon allegations by the Com- 
mission’s staff that Darshall, aided and abetted by Dickey, 
wilfully violated provisions of the Securities Exchange Act of 
1934 and rules and regulations adopted thereunder relating 
to financial responsibility and periodic reporting. 


A hearing will be scheduled by further order to take evidence 
on the staff's allegations and to afford the respondents an 
opportunity to offer any defenses thereto, and for the pur- 
pose of determining whether the allegations are true and, if 
so, whether any action of a remedial nature is necessary or 
appropriate in the public interest. 





SECURITIES EXCHANGE ‘ACT OF 1934 
Release No. 12686/August 4, 1976 


CAROLINA WHOLESALE FLORISTS, INC. 


The Commission has issued an order accepting the Offer of 
Settlement submitted by Carolina Wholesale Florists, Inc. 
(“Carolina”) relating to Carolina's application pursuant to 
Section 12(h) of the Securities Exchange Act of 1934 (‘Ex- 
change Act’) for exemption from the registration re- 
quirements of Section 12(g) of the Exchange Act. Pursuant 


to the Offer of Settlement, Carolina undertakes to file a 
registration statement on Form 10 by August 31, 1976, and 
thereafter, to comply with the requirements of the Exchange 
Act; provided that Carolina is not required to file any form 
prior to August 31, 1976. 


George A. Fitzsimmons 
Secretary 





GENERAL RULES AND REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 
Release No. 34-12687 


Approval of Midwest Stock Exchange fingerprint plan and 
amended Boston Stock Exchange and NASD plans. 


The Securities and Exchange Commission today announced 
the approval of a fingerprinting plan submitted by the 
Midwest Stock Exchange, Inc. (“MSE”), for a five month 
pilot period beginning August 1, 1976, and ending 
December 31, 1976 pursuant to paragraph (c) of Rule 17f-2 
{17 CFR 8 240.17f-2] under Section 17(f)(2) of the 
Securities Exchange Act of 1934 (the ‘‘Act’’) |15 U.S.C. 78a 
et seq., as amended by Pub. L. No. 94-29 (June 4, 1975)]. 
Under the terms of this plan, the exchange will collect 
fingerprint cards submitted by its members, forward the 
cards to the Attorney General of the United States for iden- 
tification and appropriate processing, and return the finger- 
print cards and any information received as a result of such 
processing to the submitting members. This plan is approved 
pursuant to the fingerprinting program established in Rule 
17f-2.' The Commission also announced the approval of 
amendments to the plans of the Boston Stock Exchange, 
Inc. (“BSE”) and the National Association of Securities 
Dealers, Inc. (“NASD”). 


Approval of Midwest Stock Exchange Plan 


Pursuant to the provisions of paragraph (c) of Rule 17f-2. 
the Midwest Stock Exchange submitted a plan whereby it 
would collect fingerprint cards from its members, forward 
such records to the FBI, the fingerprint processing arm of the 
Attorney General, for identification and appropriate process- 
ing, and thereafter return the fingerprint cards and any infor- 
mation received from the FBI to the participating entities 
submitting such records. The Commission has reviewed the 
procedures detailed in the plan, and having due regard for 
the public interest, the protection of investors, and the fulfill- 
ment of the Commission's functions under the provisions of 
the Act, declares the plan to be effective on August 1, 1976 
for a five month period, ending December 31, 1976.’ 


The Midwest Stock Exchange, through its role as in- 
termediary in accordance with the terms of its plan and the 
provisions of Rule 17f-2, undertakes no responsibility other 
than the conveyance of fingerprint records and criminal 
history record information between participating entities and 
the Attorney General of the United States. 


Amendments to Boston Stock Exchange and NASD Plans 
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The Boston Stock Exchange, Inc. and the National Associa- 
tion of Securities Dealers, Inc. submitted amendments to 
their fingerprint plans which the Commission has approved. 
Under the terms of the BSE amendment, the exchange will 
transmit fingerprint records for employees and associated 
persons of non-bank registered transfer agents for issues 
solely listed on BSE, Massachusetts chartered bank transfer 
agents, and non-m@mber New England securities firms. 
Under the terms of the NASD amendment, the association 
will transmit fingerprint records for employees and 
associated persons of non-bank registered transfer agents 
for NASDAQ-listed securities and of SECO brokers and 
dealers. 


It is anticipated that MSE, BSE, and NASD will contact 
those organizations covered by the terms of their plans 
directly regarding submission of fingerprints pursuant to the 
plans. Partners, directors, officers, and employees of such 
organizations who do not meet the conditions for exemption 
from fingerprinting under paragraphs (a) or (b) of the rule 
may satisfy the requirements of paragraph (a) by submission 
of fingerprints to these self-regulatory organizations pur- 
suant to paragraph (c) of the rule and in accordance with the 
provisions of the plans. 


Statutory Basis and Competitive Considerations 


The approval of the fingerprinting plan filed by the Midwest 
Stock Exchange and the amendments to the plans of the 
Boston Stock Exchange, Inc., and the National Association 
of Securities Dealers, Inc. is made pursuant to Sections 2, 
17/(f), and 23(a) of the Securities Exchange Act of 1934. The 
Commission has determined that the approval of the plan 
and the amendments would impose no burden on competi- 
tion not necessary or appropriate in furtherance of the pur- 
poses of the Act and is not inconsistent with the public in- 
terest or the protection of investors. 


Solicitation of Public Comment 


All interested persons are invited to submit written 
statements of views and comments on the approval of the 
MSE fingerprint plan and the amendments to the BSE and 
NASD plans to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. They should refer to File 
No. $7-605. All comments will be available for public in- 
spection. 


By the Commission 


George A. Fitzsimmons 
Secretary 





‘Plans submitted by the Boston Stock Exchange, Inc., the 
National Association of Securities Dealers, Inc., the New 
York Stock Exchange, Inc., and the Pacific Stock Exchange, 
Inc., were approved by the Commission on June 22, 1976. 
See Securities Exchange Act Release No. 12566 (June 22, 
1976), for the approval of these plans, a discussion of the 
background and purpose of Rule 17f-2, and the sole of self- 
regulatory organizations in implementing the mandate of 
Section 17(f) of the Act. Plans submitted by the American 
Stock Exchange, Inc. and the Philadelphia Stock Exchange, 
Inc. were approved by the Commission on July 8, 1976. See 
Securities Exchange Act Release No. 12609 (July 8, 1976). 
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?At the end of this pilot period, the Commission will 
evaluate the program and consider the permanent approval 


of all of the plans submitted by self-regulatory organizations. & 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12688/August 4, 1976 


In the Matter of 


AN EXTENSION OF THE TEMPORARY EXEMPTION 
FROM REGISTRATION AS A SECURITIES 
INFORMATION PROCESSOR 


By 
NASDAQ, INC. 


ORDER GRANTING EXTENSION OF THE TEMPORARY 
EXEMPTION FROM REGISTRATION 


By order dated February 6, 1976 (Release No. 34-12079) 
the Commission temporarily exempted NASDAQ, Inc. from 
registration as a securities information processor. The 
February 6, 1976 order stated that the exemption would ex- 
tend from thirty (30) days after consummation of the sale of 
the NASDAQ system to the NASD and, upon receipt of an 
application for registration or exemption from registration, 
would continue for ninety (90) days following publication of 
notice of such application. By order dated March 10, 1976 
(Release No. 34-12190) the Commission extended the ex- 
emption provided by the February 6, 1976 order for a period 
of fifteen (15) days to allow NASDAQ, Inc. additional time 
within which to file its application for registration. 


On March 22, 1976, pursuant to Section 11A(b)(1) of the 
Securities Exchange Act of 1934 (the “Act’’),| NASDAQ, 
Inc. filed an application with the Commission for registration 
as a securities information processor.? Section 11A(b)(3) of 
the Act requires the Commission to grant or deny the 
registration application within ninety days of the date notice 
of such application is published.* 


Review of the NASDAQ, Inc. application raised certain 
technical questions for which additional information is re- 
quired. NASDAQ, Inc., pursuant to Section 11A(b)(3) of the 
Act, consented by letter dated June 28, 1976 toa thirty (30) 
day extension of time for Commission action upon its 
application so that it could discuss the necessary additional 
information with the Commission staff. Although, NASDAQ, 
Inc. has now completed its preparation and compilation of 
the necessary additional information to supplement its 
application, Commission action would be required on the 
application as supplemented by August 5, 1976. In view of 
the time required by NASDAQ, Inc. for preparation of this 
additional information and for review by the NASD Board of 
Governors, NASDAQ, Inc. has consented by letter dated 
July 29, 1976 to an additional forty-five (45) day extension 
of time to provide the Commission with a sufficient period 
for review of this additional information. 
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1976* of the February 6, 1976 and March 10, 1976 orders 
granting NASDAQ, Inc. a temporary exemption from 
registration is appropriate and consistent with the public in- 
terest, the protection of investors, and the purposes of Sec- 
tion 11A of the Act provided, however, that all terms and 
conditions of the February 6, 1976 order shall continue in 
full effect during the term of this exemption. 


ACCORDINGLY, IT IS ORDERED, pursuant to Section 
11A(b)(1) of the Act, that the ninety (90) day exemptive 
period following publication of notice of the NASDAQ, Inc. 
application for registration as a securities information 
processor is hereby extended as of July 6, 1976 until 
September 20, 1976. It is further ordered that NASDAQ, 
Inc., during the term of this exemption, is subject to all terms 
and conditions of the February 6, 1976 order (Release No. 
34-12079) which initially exempted NASDAQ, Inc. from 
registration. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





‘Section 11A(b)(1) of the Act provides for the registration 
with the Commission of those securities: information 
processors which perform the function of an exclusive 
securities information processor on behalf of a national 
securities exchange or registered securities association. 
NASDAQ, Inc. performs the functions of an exclusive 
securities information processor on behalf of the National 
Association of Securities Dealers, Inc., a registered 
securities association. 


2 Notice of the application was given by Release No. 34- 
12289 (March 31, 1976), 41 FR 14794 (April 7, 1976), 9 
SEC Docket 323 (April 13, 1976). 


3 Section 11A(b)(3) states that “|wlithin ninety days of the 
date of publication of such notice (or within such longer 
period as to which the applicant consents) the Commission 
shall— 


(A) by order grant such registration, or 


(B) institute proceedings to determine whether registration 
should be denied.” 


* The extension of the temporary exemption until September 
20, 1976 makes the temporary exemption coterminous with 
the time period (90 days following publication of notice of 
the application plus the additional 75 days to which 
NASDAGQ, Inc. has consented) within which the Commission 
is required to act on the application for registration. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12689/August 4, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY THE 
MIDWEST SECURITIES TRUST COMPANY 


(File No. SR-MSTC-76-9) 


The Midwest Securities Trust Company (““MSTC”)'submitted 
on July 2, 1976, a proposed rule change pursuant to Rule 
19b-4 under the Act amending Sections 2 through 7 of Rule 
6 to allow certificates representing stock dividends and 
similar distributions in respect of securities in pledged 
positions to be credited to the account of the pledgee, rather 
than that of the pledgor. Under the proposed rule change, 
MSTC will continue to credit cash dividends and cash-in-lieu 
of fractional shares in respect of securities in pledged 
positions to the account of the pledgor. 


Publication of the submission is expected to be made in the 
Federal Register during the week of August 9, 1976. 
Interested persons are invited to submit written data, views 
and arguments concerning the submission within twenty- 
one days from the date of publication in the Federa/ 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference should 
be made to File No. SR-MSTC-76-9. 


Copies of the submission, with accompanying exhibits, and 
of all written comments will be available for public inspec- 
tion at the Securities and Exchange Commission's Public 
Reference Room, 1100 L Street, N.W., Washington, D.C. 
20549. Copies of the filing will also be available at the prin- 
cipal office of the above-mentioned self-regulatory organiza- 
tion. 


For the Commission, by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12690/August 5, 1976 


Admin. Proc. File No. 3-4498 

In the Matter of 

BRUCE WILLIAM ZIMMERMAN 
doing business as 

BRUCE W. ZIMMERMAN INVESTMENTS 
15430 East Batavia Drive 

Aurora, Colorado 

(8-16467) 

OPINION OF THE COMMISSION 
BROKER-DEALER PROCEEDINGS 
Grounds for Remedial Sanctions 


False and Misleading Sales Brochure 
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Where registered broker-dealer issued research report on a 
highly speculative, wholly unsuccessful gold exploration 
company, which report contained falsehoods which could 
have been readily detected by looking at the company’s con- 
temporaneous filing under the Securities Act, he/d, in public 
interest to limit respondent's furture role in the securities 
business to the sale of mutual fund shares, an endeavor in 
which he had considerable experience and in which his 
record appears free from wrongdoing, with the right to apply 
for permission to enter other spheres of activity in non- 
supervisory, non-proprietary capacities upon a showing that 
adequate supervision will be given him. 


Agency 
Respondeat Superior 
Delegation of Functions to Subordinates 


The doctrine of respondeat superior applies to administrative 
proceedings under the Securities Exchange Act. Hence prin- 
cipals are liable for their agents’ willful violations. 
Armstrong, Jones & Co. v. S.E.C., 421 F.2d 359, 362 (C.A. 
6, 1970), cert. denied 398 U.S. 958. A showing that a par- 
ticular function has been reasonably delegated does not 
negate liability. It goes only to the question of sanctions. 


Fraud in the Offer of Securities 


Cumulative Findings under Section 17(a) of the Securities 
Act and under Section 10(b) of the Securities Exchange Act 


Where securities were offered fraudulently in willful violation 
of Section 17(a) of the Securities Act but where there was 
no evidence of actual transactions, further findings of willful 
violation of Section 10(b) of the Securities Exchange Act 
and the Commission’s Rule 10b-5 thereunder are un- 
necessary. Moreover, such further findings would be 
questionable under Blue Chip Stamps v. Manor Drug Stores, 
421 U.S. 723 (1975). 


APPEARANCES: 
Bruce William Zimmerman, pro se. 


Gregory L. Guilford, for the Commission's Division of 
Enforcement. 


These remedial broker-dealer proceedings under the 
Securities Exchange Act of 1934 were instituted by order of 
May 22, 1974. Chief Administrative Law Judge Warren E. 
Blair filed his initial decision on August 25, 1975. The record 
was certified to the Commission on December 31, 1975. 
Oral argument was waived. The matter was submitted on 
the briefs. 


Bruce William Zimmerman, who conducts a securities 
business in Aurora, Colorado as a sole proprietor under the 
firm name and style of ‘Bruce W. Zimmerman Investments”, 
published a report recommending the common stock of the 
Vanderbilt Gold Corporation, a company that had nothing 
but a dream about a gold mine. Zimmerman did that without 
any semblance of investigation. Indeed, he tells us that he 
did not even take the trouble to look at the company’s con- 
temporaneous Securities Act prospectus. Had he bothered 
to do so, he would have seen at a glance that his so called 
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“research report” was unalloyed by even a chemical trace of 
truth.' 


Hence the administrative law judge was constrained to hold 
that the broker had violated the Securities Act’s antifraud 
provisions? and that he had done so willfully? the ad- 
ministrative law judge further found that the public interest 
required that the broker's registration with us be revoked 
and the broker himself barred from association with any 
other broker or dealer. However, the administrative law 
judge also found it appropriate to soften those sanctions 
with a proviso that gave the broker leave after the passage 
of a year to apply to us for permission to return to the 
securities business “in a non-proprietary and non- 
supervisory position wherein his activities would receive 
adequate supervision.” 


The hearing officer's conclusions as to liability are clearly 
correct.* No serious issue is presented with respect to them.® 
The only real question raised is: Are the sanctions overly 
severe? 


On that, there is much to be said for the administrative law 
judge’s view. Zimmerman’s misconduct was egregious. 
Zimmerman knew (not merely should have known) that the 
issuer had a Securities Act registration statement on file 
with us.° Elementary prudence required him to square what 
he was saying about the company with the contents of that 
statement.’ His failure to look at the prospectus, 500 copies 
of which had been sent to him by the issuer,® convicts him of 
an indifference to the truth so reckless and so total® as to be 
indistinguishable from a deliberate intent to deceive.'° 


Since Section 15(b) of the Exchange Act is drawn on the 
premise that past misconduct as egregious as Zimmer- 
man’s'' gives rise to an inference that the risk of probable 
future misconduct is high enough to call for exclusion from 
the securities business,'? we agree with the administrative 
judge that the public interest requires that Zimmerman’s role 
in the securities business be drastically restricted in order to 
protect investors from future harm at his hands."? 


But we are not persuaded that those restrictions need be 
quite so severe as those that the administrative law judge 
thought fitting. True, Zimmerman’s misdeeds cannot be con- 
doned. And it is also true that misconduct as grave as his 
has often been deemed to require a total bar from the 
securities business. 


However, “general propositions do not decide concrete 
cases.""'* That is especially so when we have to assess the 
quantum of remedial action appropriate to a particular 
case.'® As we recently said in Leo Glassman:'® 


“Sanctions cannot be assessed mechanistically. Due 
regard must be given to the facts and circumstances 
that differentiate one man’s case from another’s'’ We 
are not here to punish. ... We are here to protect the 
public interest from future harm. .. .'® 


This was Zimmerman’s first venture in the general securities 
business. That fact takes on more significance than it would 
otherwise have when viewed in the context of Zimmerman’s 
many years of experience in the retail sale of mutual fund 
shares. Nothing having been brought to our attention that 
suggests any wrongdoing on Zimmerman’s part when he 
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limited himself to mutual funds, we discern no adequate 
reason to bar him from that specialized segment of the 
securities business.'? Nor do we see any warrant for requir- 
ing that his retail mutual fund role be limited to non- 
proprietary, non-supervisory capacities. We note in this con- 
nection that Zimmerman has supervised mutual fund 
salesmen and that he seems to have done so responsibly. 


Accordingly, our order will: 


(A) Confine Zimmerman’s future activities in the 
securities business to the offer and sale at retail of 
redeemable securities issued by investment com- 
panies registered as such with us under the Invest- 
ment Company Act of 1940, without imposing any 
restrictions on his freedom to function in that 
specialized sphere; and 


(B) Require that any application by him for permission 
to return to other areas of the securities business 
relate to a non-proprietary, non-supervisory position?° 
and be supported by a satisfactory showing that 
Zimmerman will be adequately supervised.?' 


An appropriate order will issue. 

By the Commission (Chairman HILLS and Commissioners 
LOOMIS AND EVANS); Commissioner POLLACK not par- 
ticipating. 


George A. Fitzsimmons 
Secretary 





'Zimmerman’s report said that Vanderbilt “is preparing for 
a gold mining operation,” that the “Vanderbilt Mining 
District... is a gold-bearing area which has been mined 
successfully and extensively in the past,’” and that the com- 
pany estimates its reserve potentials in the “multi- millions of 
tons.’ The report further stated that the company has ‘‘a 
modern underground mine” with accessible ore and at the 
mine site a modern 500-ton per day mill for the “immediate 
processing of crude ore,” that this mill had cost $900,000 to 
build and had a replacement value of $2 million, and that “it 
is currently projected that the Company will reach a 6000 
ton per month production by late summer to early fall of this 
year, and accomplish the 500 ton per day current Mill 
capacity by 1st Quarter 1974.” 


The report concluded: 


“Vanderbilt Gold Corporation currently has on file with 
the Securities and Exchange Commission...a 
Registration Statement... for a proposed public offer- 
ing of 350,000 shares of the Company’s common 
stock. The successful completion of this offering 
would allow the Company to bring the Vanderbilt 
properties ... into production... Barring any unfore- 
seen problems, the Company should be able to 
produce between 100,000 and 150,000 tons of ore 
during 1974. Allowing for higher initial mining costs, 
we estimate earnings per share to be at least 42c 
after tax. By 1975,...it is our opinion that 
earnings ...can exceed $1.00 per share.” 


A cursory look at the preliminary prospectus portion of the 
registration statement referred to in the foregoing extract 
would have shown, among other things that: 


(1) None of Vanderbilt's claims had ever been mined 
“successfully or extensively” at any time after 1900. 


(2) There was no known commercially mineable ore 
on any of Vanderbilt's properties. ; 


(3) All that the company proposed was an expensive 
continuation of its theretofore wholly fruitless ex- 
ploratory activity. 


(4) There was no assurance that the needed funds 
would be forthcoming since the projected public offer- 
ing was to be made on a best-efforts basis and since 
the company’s financial condition was dismal, with 
only $319 in cash, $167,914 in current liabilities, a 
$162,463 working capital deficit, and a history whose 
most prominent recent feature was an arrangement 
with creditors under Chapter XI of the Bankruptcy Act 
pursuant to which creditors’ claims had been satisfied 
not in cash but in stock. 


(5) The much-vaunted mill had cost $459,000 instead 
of the claimed $900,000 and had been built ‘despite 
the absence of an established commercially mineable 
ore body” so that it was virtually useless and its 
salvage value problematical. 


(6) Vanderbilt's aggregate gross revenue from mining 
operations had thus far come to a mere $20,000 and 
“Operating expenses attributable to the mining opera- 
tion were several times in excess of that figure.” 


2 Section 17(a) 


The administrative law judge also found willful violations of 
Section 10(b) of the Securities Exchange Act and of our 
Rule 10b-5 thereunder. These findings are questionable 
because there is no evidence of actual transactions. Blue 
Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 733 
(1975). See also Mr. Justice Powell’s concurring opinion in 
that case at page 756 of 421 U.S. Moreover, findings under 
the Exchange Act would add nothing of substance to those 
made under Section 17(a) of the Securities Act. Hence we 
make no findings under Section 10(b) or Rule 10b-5. 


3“‘Brokers...are under a duty to investigate, and their 
violation of that duty brings them within the term ‘willful’ in 
the Exchange Act.” Hanly v. S.E.C., 415 F.2d 589, 595 (C.A. 
2, 1969), affirming our decision in Richard J. Buck & Co., 43 
S.E.C. 998 (1968). 


* An independent review of the record shows that the un- 
disputed facts sustain them. Moreover, the injunction 
entered against Zimmerman on July 11, 1974, pursuant to 
his consent, by the United States District Court for the Cen- 
tral District of California in S.E.C. v. Vanderbilt Gold Corpora- 
tion, et al. Civil Action No. 74-635 restraining him from 
future violations of the antifraud provisions in the Securities 
and Securities Exchange Acts and of the prospectus-delivery 
requirements of the former statute is itself a ground for 
remedial action. The order that initiated these proceedings 
pleaded that injunction. 


5 Zimmerman seeks to shift responsibility for the deceptive 
report to two former employees. But the report was his 
report. It went to Ais customers. And it went to them under 
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his name. This means that Zimmerman is vicariously liable 
for his subordinates’ misdeeds. The ancient maxim 
respondeat superior controls. See Armstrong, Jones & Co. v. 
S.E.C., 421 F.2d 359, 362, (C.A. 6, 1970), cert. denied 398 
U.S. 958; H.F. Schroeder & Co., 27 S.E.C. 833, 837 (1948); 
Cady, Roberts & Co., 40 S.E.C. 907, 911 (1961); Sutro 
Bros. & Co., 41 S.E.C. 470, 479 (1963). 


Reasonable reliance on another to whom a particular func- 
tion has been delegated is a factor of great significance. But 
it goes only to the need, if any, for remedial action. It has no 
bearing on the willful violation issue. 


In any event, the facts belie Zimmerman’s claim of 
reasonable reliance in good faith. He places the primary 
onus on A, an analyst with 15 years of experience. But A 
had practically nothing to do with the report. And Zimmer- 
man knew that. 


He also knew that the report was the work product of Mr. 
A's colleague, Mr. B. It was B who signed the report. A did 
not sign it. And Zimmerman knew that B, a trader with 
neither formal education in finance nor analytical ex- 
perience, had no research skills. When B was asked on the 
record whether he was “implying” that he was no analyst, 
he testified: ‘|! am not implying. | will state it.” 


Among the factors pertinent in this regard is the fact that A 
and B were newly hired. Their previous employer had in- 
dicated to Zimmerman that it would be well to be ‘‘extreme- 
ly careful’ and to “watch every move” in dealing with these 
men. Moreover, a member of the staff of the National 
Association of Securities Dealers, Inc. had warned Zimmer- 
man that A and B would require close supervision. He con- 
cedes that he left them virtually unsupervised. 


5 His own report said so. 


7 Compare J.P. Howell & Co., Inc., 43 S.E.C. 325, 329 
(1967); Underhill Securities Corporation, 42 S.E.C. 689, 
694 n. 8 (1965): Ross Securities, Inc., 41 S.E.C. 509, 510 
(1963) holding that, as Howel/ put it, “those who sell 
securities by means of representations inconsistent with the 
information in the prospectus ‘do so at their peril.’ ” 


® He insists he didn't know he had them. That, however, 
does not explain his failure to ask the issuer with which he 
was in close touch, to send him some. We also note that he 
does not even claim to have asked either A or B whether the 
report was consistent with the prospectus. 


° The report was based almost entirely on conversations 
with people associated with the company. Even in the 
absence of a prospectus, those talks would have been a 
palpably insufficient basis for recommending an issue so 
obscure, so speculative, and so promotional as this gamble 
on a hypothetical gold mine. See Hanly v. S.E.C., 415 F.2d 
589, 595-598 (C.A. 2, 1969); M.G. Davis & Co., Inc., 44 
S.E.C. 153, 157-158 (1970), aff'd sub nom. Levine v. 
S.E.C., 436 F.2d 88 (C.A. 2 1971); John RA. Brick, Securities 
Exchange Act Release No. 11763 (October 24, 1975), 8 
SEC Docket 240, 242; Richard C. Spangler, Inc., Securities 
Exchange Act Release No. 12104 (February 12, 1976), 8 
SEC Docket 1257, 1261: “Respondents were dealing with a 
company that had no history and whose prospectus turned 
entirely on an alleged... breakthrough. In these cir- 
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cumstances blind faith in the issuer's self-serving assurances 
and in those given by persons intimately associated with it 
Was unwarranted.” 


‘© As Judge Learned Hand said half a century ago: “Some 
utterances are in such form as to imply knowledge at first 
hand, and the utterer may be liable, even though he believes 
them, if he has no knowledge on the subject.” Knickerbocker 
Merchandising Co. v. United States, 13 F.2d 544, 546 (C.A. 
2 1926). 


'' Zimmerman sent the report to some 300 persons. About 
half of the recipients were retail customers of his. The other 
half consisted of broker-dealer firms. In addition to being 
fraudulent, these mailings violated the Securities Act's 
prospectus-delivery requirements. That was so because 
Zimmerman’s report, which was prepared at the issuer's in- 
stigation and with its cooperation, was a written offer of a 
security that was the subject of a pending Securities Act 
registration statement. Hence it was a “prospectus” within 
the meaning of that term as defined by Section 2(10) of the 
Securities Act. It follows that the dissemination of that 
prospectus while Vanderbilt's registration statement was on 
file with us violated Section 5(b)(1) of the Securities Act, 
which makes it “unlawful for any person, directly or in- 
directly— ... to make use of any means or instruments of 
transportation or communication in interstate commerce or 
of the mails to carry or transmit any prospectus relating to 
any security with respect to which a registration statement 
has been filed under this title, unless such prospectus meets 
the requirements of section 10.” 


Section 10 states that “a prospectus relating to a 
security ...shall contain the information contained in the 
registration statement.” Save for the issuer's name, which 
was the same in both documents, Zimmerman’s report had 
nothing in common with the registration statement. 


The order for proceedings in the instant case does not raise 
this issue directly. But it does plead the existence of the per- 
manent injunction that was entered against Zimmerman in 
the action cited inn. 4 supra. Since that injunction restrains 
him from future violations of the Securities Act's 
prospectus-delivery requirements as well as from violations 
of the antifraud provisions, Zimmerman’s demonstrated in- 
difference to the Securities Act’s basic prohibitions is a fac- 
tor that weighs in the balance here. Zimmerman was not ex- 
pected to be a finished scholar in the metaphysics of the 
Securities Act. But he was under a duty to know the 
rudiments. See Pau/ L. Rice, Securities Exchange Act 
Release No. 11667 (September 22, 1975), 7 SEC Docket 
915, 916; John R. Brick, Securities Exchange Act Release 
No. 11763 (October 24, 1975), 8 SEC Docket 240, 244. 
Zimmerman was not a total novice in the securities 
business. Hence he either knew or should have known that 
the Securities Act prohibits the circulation during the so- 
called waiting period of a selling document at variance with 
the prospectus. 


'2 Richard C. Spangler, Inc., Securities Exchange Act 
Release No. 12104 (February 12, 1976) 8, SEC Docket 
1257, 1266; Arthur Lipper Corporation, Securities Ex- 
change Act Release No. 11773 (October 24, 1975), 8 SEC 
Docket 273, 281. 


'S Zimmerman quarrels with this conclusion on the ground 
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that since he has dispensed with the services of both A and 
B, there is no likelihood of future violations. At this juncture, 
however, when we consider the requirements of the public 
interest, we look not to the shortcomings of those whom 
Zimmerman had in his employ, but to Zimmerman’s own 
derelictions. And these, which were compounded by the fact 
that he himself knew enough about the issuer to realize that 
B's research report might well be badly awry, raise serious 
doubts as to the probability of Zimmerman’s future honesty. 
Compare Richard C. Spangler, Inc., Securities Exchange Act 
Release No. 12104 (February 12, 1976), 8 SEC Docket 
1257, 1268: “To permit one so prone to irrational euphoria 
and blatant exaggeration to continue to meddle with other 
people’s money would be contrary to the public interest.” 


'4Mr. Justice Holmes dissenting in Lochner v. New York, 
198 U.S. 45, 76 (1905). 


'SSee Butz v. Glover Livestock Commission Co., 411, U.S. 
182, 187 (1973); Hiller v. S.E.C., 429 F.2d 856, 858-859 
(C.A. 2, 1970). 


'® Securities Exchange Act Release No. 11929 (December 
16, 1975), 8 SEC Docket 735, 736. 


‘7 Robert F. Lynch, Securities Exchange Act Release No. 
11737, Investment Advisers Act Release No. 481 (October 
15, 1975), 8 SEC Docket 75, 78 n. 17. (Footnote from the 
Glassman opinion.) 


'8 As stated in Foe/ber-Patterson, Inc., 12 S.E.C. 330, 336 
(1942), our primary concern in a proceeding such as this is 
with “‘the possibility of future honesty.’ Hence “the con- 
siderations by which we must be guided . . . differ from those 
that govern in criminal cases.” A.J. White & Co., Securities 
Exchange Act Release No. 10645 (February 15, 1974), 3 
SEC Docket 550, 551 (Footnote from the G/assman 
opinion.) 


'8 The close regulation to which open-end investment com- 
panies are subject and the virtual absence of trading markets 
for their shares (see United States v. National Association of 
Securities Dealers, Inc., 422 U.S. 694 (1975)) differentiate 
this field from other areas of the over-the-counter trade. 


20 Unlike the administrative judge, we see no need in the cir- 
cumstances of this case to insist that Zimmerman wait a 
year before filing such an application. 


2! Our failure to address ourselves explicitly to a particular 
contention does not mean that we have ignored it. All points 
presented have been considered. The exceptions to the ad- 
ministrative law judge’s initial decision are overruled or 
sustained to the extent that they are inconsistent or in ac- 
cord with our decision. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12690/August 5, 1976 


@ Admin. Proc. File No. 3-4498 


In the Matter of 


BRUCE WILLIAM ZIMMERMAN 

doing business as 

BRUCE W. ZIMMERMAN INVESTMENTS 
15430 East Batavia Drive 

Aurora, Colorado 


(8- 16467) 
ORDER IMPOSING REMEDIAL SANCTIONS 


On the basis of the Commission's opinion of even date 
herewith, it is 


ORDERED that Bruce William Zimmerman’s activities as a 
broker and dealer and as a person associated with any 
broker or dealer other than himself be, and they hereby are, 
limited ‘exclusively to the offer and sale at retail of 
redeemable securities issued by investment companies 
registered as such with this Commission under the Invest- 
ment Company Act of 1940; and it is further 


ORDERED that the said Bruce William Zimmerman be, and 
he hereby is, permitted to apply for leave to become 
associated with other brokers and dealers in non-proprietary, 
non-supervisory capacities that are not limited to the offer 
and sale at retail of redeemable securities issued by invest- 
ment companies registered as such with this Commission 
under the Investment Company Act of 1940; and it is 
further 


ORDERED that any application of the character referred to 
in the preceding paragraph be supported by a showing that 
Zimmerman will be adequately supervised. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12691/August 5, 1976 


An order has been issued granting the applicaton of the 
Philadelphia Stock Exchange, Inc. for unlisted trading 
privileges in the security of Bankamerica Corporation. 








PUBLIC UTILITY HOLDING COMPANY ACT 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19629A/August 2, 1976 
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SEE 


SECURITIES ACT OF 1933 
Release No. 5729A/August 2, 1976 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19633/July 30, 1976 


In the Matter of 


THE SOUTHERN COMPANY 
Perimeter Center East 
Atlanta, Georgia 


(70-5876) 


ORDER AUTHORIZING HOLDING COMPANY TO ACT AS 
SURETY ON SUPERSEDEAS BOND ISSUED BY 
SUBSIDIARY 


The Southern Company (“Southern”), a registered holding 
company, has filed a declaration and an amendment thereto, 
with this Commission pursuant to Section 12(b) and (f) of 
the Public Utility HOlding Company Act of 1935 (‘Act’) and 
Rule 45 promulgated thereunder as applicable to the follow- 
ing proposed transaction. 


On June 25, 1976, the Alabama Public Service Commission 
entered an order denying an application for rate relief by 
Alabama Power Company (‘Alabama’), an electric utility 
subsidiary of Southern, Alabama has filed a notice of appeal 
to the Circuit Court of Montgomery County, Alabama from 
that order, and plans to petition such court for authority to 
place the requested rate increase in effect under 
supersedeas bond pending the outcome of its appeal. 


Southern states that, under Alabama law, as a condition 
precedent to placing the contested rate increase in effect 
subject to refund, a bond must be furnished in double the es- 
timated approximate amount by which revenues would be 
increased in six months by reason of the increased rates 
sought. Two or more sureties are required on the bond. Ad- 
ditional bond on like conditions must be provided each six 
months as long as the appeal is pending and the 
supersedeas in effect. Southern further states that the 
revenue increase sought by Alabama will approximate $62.,- 
480,000 for the first six months supersedeas period, which 
would require a bond of $124,960,000 in amount. 


In order for Alabama to avoid the substantial premium costs 
(estimated at $50,000 for the first six months supersedeas 
period) attendant upon use of a commercial surety, Southern 
proposes to act as one of the two required sureties on the 
supersedeas bond for the revenues during the initial six- 
month period and to execute as surety such further bonds or 
renewals or extensions as may be required to permit 
Alabama to keep the proposed rates in effect until the 
questions raised in its appeal have been finally determined. 
No fee, premium or other compensation will be paid 
Southern to act as surety. Joseph M. Farley, President of 
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, Alabama, will act as the second surety on the bonds. 


The fees, commissions and expenses paid or incurred in con- 
nection with the proposal total $3,500, which includes legal 
fees of $1,000. No State or Federal commission, other than 
this Commission, has jurisdiction over the proposed transac- 
tion. 





Due notice of the filing of said declaration, as amended, has 
been given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 19607), and no hearing has been 
requested of or ordered by the Commission. Upon the basis 
of the facts in the record, it is hereby found that the 
applicable standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; and 
that it is appropriate in the public interest and in the interest ; 
of investors and consumers that said declaration, as amend- e 
ed, be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said declaration, as amended, 
be, and it hereby is, permitted to become effective forthwith, 
subject to the terms and conditions prescribed in Rule 24 
promulgated under the Act. fa) 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 





Secretary 
ee 
eo; 
PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19634/July 30, 1976 e 
In the Matter of 
THE COLUMBIA GAS SYSTEM, INC. 
20 Montchanin Road 
Wilmington, Delaware 19807 
& 

COLUMBIA GAS TRANSMISSION CORPORATION * 
1700 MacCorkle Avenue, S.E. 
Charleston, West Virginia 25314 
COLUMBIA GAS OF OHIO, INC. 
COLUMBIA GAS OF WEST VIRGINIA, INC. 
COLUMBIA GAS OF KENTUCKY, INC. & 
COLUMBIA GAS OF VIRGINIA, INC. 
COLUMBIA GAS OF PENNSYLVANIA, INC. 
COLUMBIA GAS OF NEW YORK, INC. 
COLUMBIA GAS OF MARYLAND, INC. 
99 North Front Street 
Columbus, Ohio 43215 
COLUMBIA HYDROCARBON CORPORATION e 


THE INLAND GAS COMPANY, INC. 
340 — 17th Street 
Ashland, Kentucky 41101 


COLUMBIA GULF TRANSMISSION COMPANY 














3805 West Alabama Avenue 
Houston, Texas 77027 


COLUMBIA ALASKAN GAS TRANSMISSION 
CORPORATION 

COLUMBIA LNG CORPORATION 

COLUMBIA GAS DEVELOPMENT OF CANADA LTD. 
COLUMBIA GOAL GASIFICATION CORPORATION 
COLUMBIA GAS DEVELOPMENT CORPORATION 
COLUMBIA GAS SYSTEM SERVICE CORPORATION 
20 Montchanin Road 

Wilmington, Delaware 19807 


(70-5872) 


NOTICE OF APPLICATION FOR EXEMPTION UNDER RULE 
48(b) FOR LOANS AND ADVANCES MADE TO 
EMPLOYEES FOR MOVING EXPENSES RELATED TO 
TRANSFERS WITHIN A HOLDING COMPANY SYSTEM 


NOTICE IS HEREBY GIVEN that the Columbia Gas System, 
Inc. (“Columbia”), a registered holding company, and its 
above-named wholly-owned subsidiary companies have 
filed a declaration and an amendment thereto with this 
Commission pursuant to the Public Utility Holding Company 
Act of 1935 (‘Act’) designating Sections 3(d), 9 and 20 of 
the Act and Rule 48(b) promulgated thereunder as 
applicable to the following proposed transaction. All in- 
terested persons are referred to the declaration, which is 
summarized below, for a complete statement of the propos- 
ed transaction. 


Columbia and its subsidiaries have adopted a Transfer of 
Personnel Policy (‘Policy’) in making home purchase loans 
to its employees. The policy permits companies within the 
System to make advances to enable a transferred employee 
who is selling a residence in the location from which he was 
transferred to meet obligations such as earnest money, 
down payments, closing costs and other obligations under 
his purchase contract for the new residence. Such advances 
will be evidenced by the employee’s promissory note which 
must be paid in full promptly after the sale of the residence 
at the old location. The Policy also provides that loans may 
be made to transferred employees in instances in which the 
employee has received insufficient funds from the sale of his 
residence at the old location to enable him to purchase a 
new residence or where the employee previously lived in a 
rented residence and has insufficient funds to enable him to 
proceed with the purchase of a new residence. In these 
situations System companies may make loans to an 
employee to enable him to proceed with the purchase of a 
new residence. The loan is to be evidenced by the joint and 
several note of the employee and his spouse; is to bear in- 
terest at a rate 12% above the New York prime rate in effect 
at the time the loan is granted, or at the legal limit for sucha 
loan in the state in which the loan is granted, whichever is 
lower; is to be payable by payroll deductions over a period 
not to exceed five years, and in any event is to become due 
and payable in full upon termination of employment for any 
reason. 


Columbia states that the amounts loaned or advanced under 
this policy may sometimes exceed the sum of $10,000 per- 
mitted by Rule 48(b)(2) but that such loans are in addition to 
the first mortgage financing incident to the acquisition of the 
residence and do not meet the exception contained in that 


rule. In support of its request for authorization to make loans 
or advances in excess of $10,000 Columbia states that 
many homes in the service area of the system range upward 
in price from $50,000 and that transferred employees can 
obtain mortgage financing for only 50% to 75% of the 
purchase price. The balance must then be paid in cash on 
closing. Thus, in many cases, especially those in which the 
employee did not own a home in the old location but also in 
instances in which the equity sum derived from the sale of 
the old home is less than the amount required for a cash 
down payment on the new home, the cash payment required 
on closing will exceed $10,000. No fixed loan limits exist 
under the policy, rather, a committee of three senior officers 
exercises its judgment as to the reasonableness of the loan 
request in each case, taking into consideration the 
employee's position with Columbia, his salary and his length 
of service. In order to facilitate the transfer of employees 
within the system Columbia feels that it must have the 
authority to make loans or advances to transferred 
employees in excess of $10,000. Accordingly, Columbia and 
its subsidiaries propose that they be excepted from the re- 
quirement of Rule 48(b)(2)(iii), that personal loans or ad- 
vances to employees in an aggregate amount of over $10.- 
000 be secured by a first mortgage on a residence occupied 
by the employee, provided such loans or advances are made 
pursuant to the terms of the Policy. 


The Columbia System further proposes to file with the Com- 
mission, subsequent to the making of any loan exceeding 
$10,000 to any system employee, a certificate under Rule 
24 stating the identity of the employee and the amount of 
the loan. It is proposed that such certificates under Rule 24 
will be filed on a quarterly basis. 


A statement of fees and expenses to be incurred in connec- 
tion with the proposed transaction will be filed by amend- 
ment. It is stated that no State commission and no Federal 
commission, other than this Commission has jurisdiction 
over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than August 23, 1976, request in writing that 
a hearing be held on such matter, stating the nature of his 
interest the reasons for such request, and the issues of fact 
or law raised by the filing which he desires to controvert; or 
he may request that he be notified if the Commission should 
order a hearing thereon. Any such request should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should be 
served personally or by mail upon the declarants at the 
above-stated address, and proof of service (by affidavit or, in 
case of an attorney at law, by certificate) should be filed with 
the request. At any time after said date, the declaration, as 
amended or as it may be further amended, may be permitted 
to become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as provid- 
ed in Rules 20(a) and 100 thereof or take such other action 
as it may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive any 
notices or orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19635/August 2, 1976 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


(70-5880) 


NOTICE OF PROPOSAL TO SELL CERTAIN 
TRANSMISSION FACILITIES 


NOTICE IS HEREBY GIVEN that Louisiana Power & Light 
Company ("LP&L"), an electric utility subsidiary of Middle 
South Utilities, Inc., a registered holding company, has filed 
a declaration with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (‘Act’), designating 
Section 12(d) of the Act and Rule 44 promulgated 
thereunder as applicable to the proposed transaction. All in- 
terested persons are referred to the declaration, which is 
summarized below, for a complete statement of the pro- 
posed transaction. 


In 1965 Union Carbide Corporation (“Union Carbide’) com- 
pleted construction of, and placed in operation a large petro- 
chemical plant on a site located at Taft in St. Charles Parish, 
Louisiana. In order to provide the 230 KV electric service 
required for this plant, LP&L acquired from Union Carbide 
certain right of way on the plant site for the necessary 230 
KV electric lines and a portion of land for use as a 230 KV 
switching station site and access road. LP&L then con- 
structed and placed in operation such switching station, 
access road and electric lines. Union Carbide is now engag- 
ed in an expansion of its petro-chemical plant. In connection 
with this plant expansion, Union Carbide and LP&L have 
agreed that the point of delivery of service and switching 
station will be relocated to a position substantially farther to 
the rear of the plant site. In order to improve the reliability of 
its in-plant electric facilities, Union Carbide proposes to 
purchase LP&L’s 230 KV transmission line together with 
almost all of LP&L and Union Carbide have agreed on a price 
of $327,515 for the switching station facilities and $197,- 
220 for the transmission line. These prices represent, in both 
cases, the estimated current replacement cost less deprecia- 
tion. it is further proposed that the site of the switching sta- 
tion facilities and access road be sold back to Union Carbide 
by LP&L for $3,383, which is the price for which the site 
was acquired in 1965 and is also the price for which Union 
Carbide is to sell and convey to LP&L in fee the site for the 
new switching station in connection with the new point of 
delivery together with fee title and/or an exclusive servitude 
to the strip of land which LP&L is to use for a new access 
road. These items of $327,515, $197,220, and $3,383 
produce an aggregate price of $528,118. It is stated that 
this represents an advantageous price for utility assets 
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which, if not sold to Union Carbide, could only be removed 
and salvaged, resulting in the realization by LP&L of sub- 
stantially lesser proceeds. 


It is further stated that the existing 230 KV transmission line 
is to be removed, and in connection with such removal, for 
which LP&L is to be paid $53,009 cash, representing the 
depreciated installed cost of the transmission line being 
removed less salvage and plus the cost of labor to effect the 
removal, LP&L has agreed that it would not remove but 
would abandon to Union Carbide, to be retained by it as its 
own property, the existing foundations for the transmission 
line which is to be removed. The items of existing switching 
station facilities which UCC cannot use and is not purchas- 
ing are relatively insignificant, and will be removed and 
salvaged by the Company. 


The facilities to be sold are installed at Union Carbide’s plant 
site and are necessarily usable as operating facilities only at 
that location. Accordingly, there is no possibility of a sale of 
the facilities to any other person. 


Since the sale of the facilities cannot be consummated until 
the replacement facilities are completed and are ready to be 
energized, and since construction delays are not uncommon, 
LP&L further requests that the sixty day period provided by 
Rule 24(c)(i), within which a transaction must be carried out 
after a declaration relating thereto is permitted to become 
effective, be extended to one hundred twenty days with 
respect to the proposed transaction. 


The fees and expenses to be incurred in connection with the 
proposed transaction are estimated at $4,500, including 
legal fees of $2,500. It is stated that no State commission 
and no Federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than August 26, 1976, request in writing that 
a hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by the filing which he desires to controvert; or 
he may request that he be notified if the Commission should 
order a hearing thereon. Any such request should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request should be 
served personally or by mail upon the declarants at the 
above-stated address, and proof of service (by affidavit or, in 
case of an attorney at law, by certifficate) should be filed 
with the request. At any time after said date, the declaration, 
as filed or as it may be amended, may be permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as provid- 
ed in Rules 20(a) and 100 thereof or take such other action 
as it may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive any 
notices or orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delgated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19636/August 2, 1976 


) ® the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
New York, New York 


CONSOLIDATED GAS SUPPLY CORPORATION 
CONSOLIDATED SYSTEM LNG COMPANY 
CONSOLIDATED NATURAL GAS SERVICE 
COMPANY, INC. 

CNG DEVELOPMENT COMPANY LTD. 

CNG PRODUCING COMPANY 

CNG RESEARCH COMPANY 

THE EAST OHIO GAS COMPANY 

THE PEOPLES NATURAL GAS COMPANY 
THE RIVER GAS COMPANY 

WEST OHIO GAS COMPANY 


(70-5848) 


SUPPLEMENTAL ORDER AUTHORIZING ACQUISITION 
OF NOTES AND CAPITAL STOCK OF SUBSIDIARY 
COMPANIES AND OPEN ACCOUNT ADVANCES TO 
SUBSIDIARY COMPANIES 


Consolidated Natural Gas Company (‘Consolidated’), a 
registered holding company, and certain of its ubsidiary 
companies, Consolidated Gas Supply Corporation (‘Gas 
Supply’’), Consolidated System LNG Company (‘LNG Com- 
pany’), Consolidated Natural Gas Service Company, Inc., 
CNG Development Company Ltd., CNG Producing Com- 
pany, CNG Research Company, The East Ohio Gas Company 
(‘East Ohio’), The Peoples Natural Gas Company 
(“Peoples”), The River Gas Company (‘River’’), and West 
Ohio Gas Company (‘West Ohio’), have filed an application- 
declaration and amendments thereto with this Commission 
pursuant to Sections 6(a), 6(b), 7, 9(a), 10, and 12(b) of the 
Public Utility Holding Company Act of 1935 (‘Act’) and 
Rules 45 and 50(a)(5) promulgated thereunder regarding 
the following proposed transactions. 


By order in this proceeding dated June 1, 1976 (HCAR No 
19550), Consolidated was authorized to issue and sell 
short-term notes to banks and commercial paper and to 
provide financing for LNG Company, River, and West Ohio. 
Jurisdiction was reserved, pending completion of the filing, 
over the proposed issuance and sale to Consolidated of 
long-term notes by Gas Supply and East Ohio and of com- 
mon stock by Gas Supply and Peoples, and over proposed 
open account advances by Consolidated to Gas Supply, East 
Ohio, and Peoples. The filing has now been completed. 


Requisite authorization has been obtained from the Public 
Service Commission of West Virginia, the Pennsylvania 
Public Utility Commission, and The Public Utilities Commis- 
sion of Ohio. No other State commission and no Federal 
commission, other than this Commission, has jurisdiction 
over the proposed transactions. 


Due notice of the filing of said application-declaration has 
‘been given in the manner prescribed by Rule 23 
promulgated under the Act (HCAR No. 19514), and no hear- 
ing has been requested of or ordered by the Commission. 
Upon the basis of the facts in the record, it is hereby found, 


with respect to the remaining proposed transactions, that 
the applicable provisions of the Act and rules promulgated 
thereunder are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that the 
amended application-declaration in respect of said transac- 
tions be granted and permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable provisions of the 
Act and the rules thereunder, that the application- 
declaration, as amended, be, and it hereby is, granted and 
permitted to become effective forthwith with respect to the 
remaining proposed transactions, subject to the terms and 
conditions prescribed in Rule 24 promulgated under the Act. 


IT IS FURTHER ORDERED that the jurisdiction heretofore 
reserved in the proceeding be, and it hereby is, released. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delgated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19637/August 4, 1976 


In the Matter of 


PENNSYLVANIA POWER COMPANY 
1 East Washington Street 
New Castle, Pennsylvania 16103 


(70-5884) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF FIRST 
MORTGAGE BONDS AT COMPETITIVE BIDDING AND 
THE ISSUE OF FIRST MORTGAGE BONDS FOR SINKING 
FUND PURPOSES 


NOTICE IS HEREBY GIVEN that Pennsylvania Power Com- 
pany (‘Pennsylvania’), an electric utility subsidiary company 
of Ohio Edison Company (“Ohio Edison”), a registered 
holding company and an electric utility company, has filed 
an application with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (“Act”), designating 
Section 6(b) of the Act and Rule 50 promulgated thereunder 
as applicable to the proposed transactions. All interested 
persons are referred to the application, which is summarized 
below, for a complete statement of the proposed transac- 
tions. 


Pennsylvania proposes to issue and sell, subject to the com- 
petitive bidding requirements of Rule 50 under the Act, up 
to $15,000,000 principal amount of First Mortgage Bonds 
(the ‘‘new bonds’), to mature in not less than 5 years and 
not more than 30 years. The interest rate (which will be a 
multiple of 1/8 of 1%) and the price (which will be not less 
than 100%, unless Pennsylvania shall authorize a lower 
percentage not less than 99%, and shall not exceed 
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102.75% of the principal amount of the bonds thereof) will 
be determined by competitive bidding. The new bonds will 
be issued under the Indenture, dated as of November 1, 
1945, between Pennsylvania and the First National Bank of 
the City of New York (now Citibank, N.A.), Trustee, as 
heretofore amended and supplemented, and as to be further 
amended and supplemented by a Supplemental Indenture to 
be dated as of the first day of the calendar month in which 
the new bonds are to be issued. The terms of the issue 
preclude Ohio Edison, with certain exceptions, from redeem- 
ing any new bonds prior to July 1, 1981, if such redemption 
is for the purpose of refunding such bonds with proceeds of 
funds borrowed at a lower effective interest cost. Ohio 
Edison shall notify prospective bidders not later than 72 
hours prior to the time designated for the submission of of 
bids of (1) the number of series of new bonds to be created 
and (2) the maturity date of the bonds. 


Pennsylvania now also proposes to issue $1,321,000 prin- 
cipal amount of First Mortgage Bonds, 344% Series due 
1982 (Sinking Fund Bonds’). The bonds will be issued un- 
der the Indenture of Pennsylvania and The First National 
Bank of the City of New York, Trustee, as amended and 
supplemented. The bonds are to be of the series provided for 
by the Third Supplemental Indenture dated as of February 1, 
1952, and will be identical with those previously authorized. 


Proceeds of the sale of the new bonds will be applied to the 
repayment of part of unsecured short-term indebtedness of 
Pennsylvania or to construction expenditures. It is stated 
that Pennsylvania anticipates that it will have short-term 
debt outstanding of approximately $18,500,000 at the time 
of the sale of the new bonds. It is estimated that construc- 
tion expenditures will amount to $68,364,000 in 1976. 


The fees and expenses to be incurred in connection with the 
proposed issue and sale of the new bonds and the fees and 
expenses of counsel for the underwriters, to be paid by the 
successful bidders, will be supplied by amendment. The fees, 
commissions, and expenses to be incurred in connection 
with the Sinking Fund Bonds are estimated at $2,250, in- 
cluding legal fees of $750 and Trustee fees of $1,400. It is 
stated that the Public Utilities Commission of Ohio has 
jurisdiction over the proposed transactions and that no other 
state commission and -no federal commission, other than 
this Commission, has jurisdiction over the proposed transac- 
tions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than August 30, 1976, request in writing that 
a hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said application which he desires to con- 
trovert; or he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such re- 
quest should be served personally or by mail upon the appli- 
cant at the above-stated address, and proof of service (by af- 
fidavit or, in case of an attorney at law, by certificate) should 
be filed with the request. At any time after said date, the 
application, as filed or as it may be amended, may be 
granted as provided in Rule 23 of the General Rules and 
Regulation promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
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deem appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of the a x 
hearing (if ordered) and any postponements thereof. 

For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19638/August 4, 1976 


* @ 
In the Matter. of 
OHIO POWER COMPANY 


301 Cleveland Avenue, S. W. 
Canton, Ohio 44702 


(70-5886) 


NOTICE OF PROPOSED AGREEMENT WITH MUNICIPAL 
AUTHORITY FOR CONSTRUCTION OF POLLUTION 
CONTROL EQUIPMENT FINANCED BY SALE OF REVENUE 
BONDS 


NOTICE IS HEREBY GIVEN that Ohio Power Company 
(“Ohio Power’), an electric utility subsidiary company of 
American Electric Power Company, Inc., a registered holding 
company, has filed an application-declaration, and an 
amendment thereto, with this Commission designating Sec- 
tions 9(a) and 12(d) of the Public Utility Holding Company 
Act of 1935 (‘Act’) and Rule 44(b)(3) promulgated 
thereunder as applicable to the proposed transactions. All 
interested persons are referred to the application- 
declaration, as amended, which is summarized below, for a 
complete statement of the proposed transactions. 


Ohio Power states that in order to comply with prescribed 
environmental quality control standards of the State of West 
Virginia it has been and will be necessary to construct cer- 
tain high efficiency electrostatic precipitators (‘‘Project’’) for 
particulate emission control and related facilities at its 
Mitchell Plant. By resolution of March 4, 1975, Marshall 
County, West Virginia (‘County’) determined that it would 
authorize and issue one or more series of its pollution control 
revenue bonds (Revenue Bonds’) to finance the cost of 
engineering, design, acquisition, and construction of the 
Project. 


Ohio Power proposes to enter into an agreement of sale 
(“Agreement’’) with the County whereby the County will 
construct and equip the Project. To finance the Project, the 
County will issue Revenue Bonds in an initial principal 
amount of $25,000,000 (‘Series A Bonds” and additional 
Revenue Bonds in principal amounts presenty estimated.not 
to exceed $45,000,000, sufficient to cover construction 
costs of the Project. The proceeds from the sale of the Series s 
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A Bonds will be deposited by the County with a Trustee 
(“Trustee”) under an Indenture to be entered into between 
the County and such Trustee (the ‘Indenture’’) pursuant to 
which the Series A Bonds are to be issued and secured. 
Such proceeds will be applied to payment of the cost of con- 
struction of the project. The Agreement also will provide for 
the sale of the Project to Ohio Power the payment of Ohio 
Power the payment by Ohio Power of the purchase price of 
the Project in semi-annual installments over a term of years, 
and the assignment and pledge to the Indenture Trustee of 
the County's interest in, and of the monies receivable by the 
City under the Agreement. 


The Agreement will provide that each installment of the 
purchase price for the Project payable by Ohio Power will be 
in such an amount (together with other monies held by the 
Trustee under the Indenture for that purpose) as will enable 
the County to pay, when due, (i) the interest 6n the Revenue 
Bonds, any additional bonds and any refunding bonds, (ii) 
the principal amount of the Revenue Bonds, any additional 
bonds and any refunding bonds payable at the time of their 
respective stated maturities and (iii) amounts, including any 
accrued interest, payable in connection with any mandatory 
redemption of the Revenue Bonds, any additional bonds or 
any refunding bonds. The Agreement also obligates Ohio 
Power to pay the fees and charges of the Trustee, as well as 
certain administrative expenses of the County. The Agree- 
ment further provides that Ohio Power may prepay the 
purchase price of the Project (i) by paying, under certain con- 
ditions, amounts sufficient to redeem all the Revenue Bonds 
then outstanding and all other amounts payable under the 
Indenture or (ii) at any time by depositing in the Indenture’s 
Bond Fund or delivering to the Trustee amounts sufficient to 
provide for the release of the Indenture. Upon prepayment, 
Ohio Power may terminate the Agreement. 


Ohio Power proposes to convey equipment previously con- 
structed ("Existing Facilities’), subject to its First Mortgage 
Lien, to the County. Ohio Power will receive out of the 
proceeds of the Bonds, an amount equal to Ohio Power's 
original cost of the existing facilities. The existing facilities 
will thereupon become a part of the project. Proceeds 
received by Ohio Power in reimbursement of the cost of con- 
struction of the Project, as defined in the Agreement, are to 
be applied to the payment of unsecured short-term debt of 
Ohio Power. As of June 30 1976, Ohio Power's short-term 
debt amounted to $52,000,000 and at the time of the sale 
of the project, such short-term debt will not exceed $65.,- 
000,000. 


It is contemplated that the Revenue Bonds will be sold by 
the County pursuant to arrangements with a group of un- 
derwriters represented by Blyth Eastman Dillon & Co., Inc. In 
accordance with the laws of the State of West Virginia, the 
interest rate to be borne by the Revenue Bonds will be fixed 
by the County Commission of the County. While Ohio Power 
will not be a party to the underwriting arrangements for the 
Revenue Bonds, the Agreement will provide that the terms 
of the Revenue Bonds and their sale by the County shall be 
satisfactory to Ohio Power. 


Ohio Power has been advised that the annual interest rates 
on obligations, interest on which is tax exempt, historically 
have been and can be expected at the time of issue of the 
Revenue Bonds to be 112% to 22% lower than the rates on 


obligations of like tenor and comparable quality, interest on 
which is fully subject to federal income tax. 


The Series A Bonds will be dated on or about the first day of 
the month in which they are issued, will bear interest 
semiannually and will mature at a date or dates not more 
than 30 years from the date of their issuance. It is expected 
that the Series A bonds will not be redeemable at the option 
of the County within 10 years from their issue date except 
under certain circumstances. Series A Bonds will be subject 
to mandatory redemption under the circumstances and 
terms specified in the Indenture. 


Fees and expenses incident to the proposed disposition of 
the Existing Facilities and the acquisition of the Project (as 
distinguishd from and excluding fes and expenses incident 
to the sale of the Revenue Bonds by the County payable out 
of the proceeds of such sale) will be supplied by amend- 
ment. It is stated that the Public Utility Commission of Ohio 
has jurisdiction over the proposed transaction and that no 
other state commission and no federal commission, other 
than this Commission, has jurisdiction over the proposed 
transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than August 30, 1976, request in writing that 
a hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by the application-declaration, as amended, 
which he desires to controvert or he may request that he be 
notified if the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D. C. 20549. A 
copy of such request should be served personally or by mail 
upon the applicant-declarant at the above-stated address, 
and proof of service (by affidavit or, in case of an attorney at 
law, by certificate) should be filed with the request. At any 
time after said date, the application-declaration, as amend- 
ed, or as it may be further amended, may be granted and 
permitted to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under the Act. 
or the Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, in- 
cluding the daté-of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19639/August 4, 1976 


In the Matter of 
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MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 


MISSISSIPP! POWER & LIGHT COMPANY 
ARKANSAS POWER & LIGHT COMPANY 
ARKANSAS-MISSOURI POWER COMPANY 
LOUISIANA POWER & LIGHT COMPANY 
NEW ORLEANS PUBLIC SERVICE INC. 
MIDDLE SOUTH ENERGY, INC. 


(70-5399) 


SUPPLEMENTAL ORDER AUTHORIZING INCREASE IN 
AUTHORIZED BANK BORROWINGS 


Middle South Utilities, Inc. (‘MSU"), a registered holding 
company, its wholly-owned subsidiary, Middle South 
Energy, Inc. (“MSE’’), which has been organized to construct 
and own electric generating facilities for the MSU System, 
and MSU's above-named principal operating subsidiaries 
have filed with this Commission a post-effective amendment 
to the application-declaration in this proceeding pursuant to 
Sections 6(a) and 7 of the Public Utility Holding Company 
Act of 1935 ("’Act’’) regarding the following proposed tran- 
sactions. 


By order in this proceeding dated June 4, 1974 (HCAR No. 
18437), MSE, among other things, was authorized, pursuant 
to a Bank Loan Agreement with Manufacturers Hanover 
Trust Company, as agent, and a group of banks (" ‘A’ 
Banks’), to issue and sell through December 31, 1982, for 
the purpose of designing and constructing the Grand Gulf 
Nuclear Electric Station project. 


By further order in this proceeding dated December 10, 
1975 (HCAR No. 19295), MSE was authorized (a) to enter 
into an amendment to the Bank Loan Agreement to add cer- 
tain additional banks (‘’‘B’ Banks’) to the banks which are 
parties to such agreement and to increase the commitment 
of one '‘A” Bank thereunder and (b) to increase the amount 
to be borrowed thereunder to $353,500,000. In accordance 
with such orders, MSE has to date borrowed $207,500,000 
from the “A” Banks and the ‘’B” Banks. 


To enable MSE to continue construction of the Grand Gulf 
Project and for the other designated purposes. MSE now in- 
tends to amend the terms of the Bank Loan Agreement and 
proposes to issue and sell its notes thereunder. The Bank 
Loan Agreement and proposes to issue and sell its notes 
thereunder. The Bank Loan Agreement will be amended to 
add certain banks ( ’C’ Banks’) to the banks which are 
presently parties to such agreement and to increase the 
commitments of two “A” Banks thereunder. The names of 
the 'C’ Banks and their commitments and the names of the 
“A” Banks increasing their commitments and their increased 
commitments are as follows (The commitments of the “A” 
Banks and of the “B’ Banks will otherwise remain un- 
changed.) 


“C” Banks 

Chemical Bank $25,000,000 
The First National Bank of Chicago 20,000,000 
Marine Midland Bank 10,000,000 
American Security and Trust Company 5,000,000 
La Salle National Bank 5,000,000 
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Provident National Bank 5,000,000 
Rhode Island Hospital Trust National Bank 5,000,000 
Union Bank 5,000,000 
“A” Banks: 

Citibank, N.A. - $75,000,000 
(previous commitment -$45,000,000) 

Manufacturers Hanover Trust Company - $61,500,000 


(previous commitment -$60,000,000 

MSE states that through May 31, 1976, $303,500,000, 
had been spent on the Grand Gulf Nuclear Electric Station 
project and that it is anticipated that by year-end 1976 an 
estimated $426,000,000 will have been spent on the pro- 
ject. The construction budget for 1977 is estimated at 
$265,700,000. 


Although the time-schedule is not yet set, MSE is presently 
planning to issue and sell, subject to Commission approval, 
medium-term debt securities to a group of major insurarice 
companies in order to reduce the amount of its short-term 
bank loans. 


No state or Federal commission, other than this Commssion, 
has jurisdiction over the proposed issue and sale of notes. 


Due notice of the filing of said post-effective amendment to 
the application declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act (HCAR No. 
19609), and no hearing has been requested of or ordered by 
the Commission. Upon the basis of the facts in the record, it 
is hereby found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no adverse find- 
ings are necessary; and that it is appropriate in the public in- 
terest and in the interest of investors and consumers that 
said application-declaration, as amen)ded by said post- 
effective amendment be granted and permitted to become 
effective: 


IT |S ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said application-declaration, 
as amended by said post-effective amendment, be, and it 
hereby is, granted and permitted to become effective 
forthwith, subject to the terms and conditions prescribed in 
Rule 24 promulgated under the Act. 


For the Commission, by the Division o Corporate Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 
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Release No. 9369A/August 2, 1976 
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SECURITIES ACT OF 1933 
Release No. 5729A/August 2, 1976 





INVESTMENT COMPANY ACT 
Release No. 9377/July 29,1976 


File No. 812-3940 


ALEX, BROWN, & SONS 
135 E. Baltimore Street 
Baltimore, Maryland 21201 


ORDER PURSUANT TO SECTION Q(c) OF THE 
INVESTMENT COMPANT ACT OF 1940 FOR EXEMPTION 
FROM SECTION 9(a) OF THE ACT 


Alex, Brown & Sons (the ‘‘Applicant’’) filed an Application 
pursuant to Section 9(c) of the Investment Company Act of 
1940 (the ‘‘Act’’) for an order exempting the Applicant from 
the provisions of Section 9(a) of the Act and without pre- 
judice to the Commission's consideration of such Applica- 
tion, also applied for a Temporary Order of Exemption from 
Section 9(a) pending the Commission's determinatiot. of the 
Application for permanent exemption. On April 13, 1976 the 
Commission granted a temporary exemption from Section 
9(a) of the Act pending a determination of the Application 
for permanent exemption. On April 13, 1976 notice was 
given that interested persons may, not later than May 7, 
1976 at 5:30 P.M., submit to the Commission in writing a 
request for a hearing on the matter accompanied by a state- 
ment as to the nature of their interest, the reason for such 
request, and the issues of fact or law proposed to be con- 
troverted. (Investment Company Release No. 9246/April 
13, 1976). No such hearing has been requested. 


The Application for permanent exemption from Section 9(a) 
of the Act makes representations which are summarized 
below. 


The Applicant is a partnership registered with the Commis- 
sion as a broker-dealer and as an investment adviser. On 
April 13, 1976, in an action commenced against the Appli- 
cant by the Commission pursuant to Sections 21(d) and (e) 
of the Securities Exchange Act of 1934 (the ‘Exchange 
Act’), the United States District court for the district of 
Maryland entered a Final Judgment (the ‘Consent Decree’) 
enjoining the Applicant and its partners, officers, agents, ser- 
vants, and employees from violations of Sections 9(a)(2), 
10(b), 13(d), and 16(a) of the Exchange Act and Rules 10b- 
5, 10b-6, 13d-1, 13d-2, and 16a-1 thereunder in connec- 
tion with certain activities of the Applicant and one of its 
Registered Representatives in the common stock of AVX 
Corporation and its predecessors. The Applicant consented 
to the entry of the Final Judgment without admitting or 
denying the allegations of the Coimmission’s Complaint. 


Section 9(a) of the Act, as here pertinent, makes it unlawful 
for any person, or any company with which such person is 
affiliated, to serve or act in the capacity of employee, officer, 
director, member of advisory board, investment adviser or 


depositor of any registered investment company or principal 
underwriter for any registered open-end company, 
registered unit investment trust, or registered face-amount 
certificate company, if such person is, by reason of any mis- 
conduct, permanently or temporarily enjoined by order, judg- 
ment, or decree of any court of competent jurisdiction from 
engaging in or continuing any conduct or practice in connec- 
tion with the purchase or sale of any security. 


Section 9(c) provides that upon application the Commission 
by order shall grant an exemption from the provisions of 
Section 9(a), either unconditionally or on an appropriate 
temporary or other conditional basis, if it is established that 
the prohibitions of Section 9(a), as applied to such person, 
are unduly or disproportionately severe or that the conduct 
of such person has been such as not to make it against the 
public interest or protection of investors to grant such 
application. 


For the following reasons, the Applicant contends that the 
prohibitions of Section Q{a) of the Act, to the extent 
applicable by virtue of the entry of the Judgment, would be 
unduly and disproportionately severe as applied to it and its 
partners, officers, agents, servants, and employees, and that 
its conduct has been such as not to make it against the 
public interest of the protection of investors for the Commis- 
sion to grant a permanent exemption from the provisjons of 
Section 9(a) of the Act: 


(i) the Consent Decree was entered with the consent 
of the Applicant for the purposes of that action only, 
without admitting or denying the material allegations 
of the complaint and without consenting to the ad- 
judication of any wrongdoing or liability; 


(ii) at all times the Applicant acted in good faith and in 
the belief that its actions complied with all provisions 
of the federal securities laws: 


(iii) except for the action that resulted in the Consent 
Decree, the Applicant has never been the subject of an 
injunctive action initiated by the Commission and has 
never applied for an exemption from the provisions of 
Section 9(a) of the Act: 


(iv) the Applicant has undertaken to institute im- 
provements in its supervisory procedures in order to 
prevent a recurrence of the activities that lead to the 
violations alleged by the Commission in the complaint 
and to ensure that its employees are fully aware of its 
written policies and procedures and of their respon- 
sibilities; and 


(v) the continued and uninterrupted investment ad- 
visory and underwriting services rendered b the Appli- 
cant are important to the various persons and business 
entities to whom such services are rendered. 


The Commission has considered the matter and finds that: 
(1) the appropriate notice has been given and an op- 
portunity provided for interested persons to request a 


hearing on the instant matter; 


(2) the appropriate period had passed and no hearing 
has been requested; 
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(3) the conduct of the Applicant has been such as not 
to make it against the public interest or protection of 
investors to grant the application for a exemption from 
Section 9(a); and 


(4) in order to maintain uninterrupted investment ad- 
visory and underwriting services rendered by the 
Applicant, it is necessary and appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act that the order of exemption be 
issued forthwith. 


Accordingly, IT IS ORDERED, pursuant to Section 9(c) of 
the Act that the Applicant, its partners, officers, agents, ser- 
vants, and employees be and they are hereby exempted 
from the provisions of Section 9(a) of the Act with respect to 
the entry of the Final Judgment of Permanent Injunction in 
the matter of SEC v. Alex. Brown & Sons, et al. (U.S.D.C., 
Md. Civ. Action No. 76-555) as set forth above. 


By the Commission 
George A. Fitzsimmons 
Secretary 





RELEASE UNDER THE INVESTMENT COMPANY ACT 
OF 1940 
Release No. 9382/July 30, 1976 


In the Matter of 


WALTER E. PARKER 
LLOYD R. PARKER 
MARION W. CRABTREE 
HUBERT E. LAY 
GERALD H. LOWTHER 


The Securities and Exchange Commission has ordered ad- 
ministrative proceedings under the Investment Company 
Act of 1940 (‘Investment Company Act’’) against Walter E. 
Parker (“W.E. Parker’’); Lloyd R. Parker (L. Parker’’); Marion 
W. Crabtree (‘Crabtree’); Hubert E. Lay (‘Lay’); and Gerald 
H. Lowther (‘Lowther’) former officers and/or directors of 
Founders of American Investment Corporation (“Fund”), a 
registered closed-end investment company located in 
Springfield, Missouri. 


These proceedings are based upon allegations by the Com- 
mission's staff that all Respondents wilfully violated and/or 
wilfully aided and abetted violations of Section 17(a) of the 
Investment Company Act by engaging in affiliated transac- 
tions; and Section 17(d) of the Investment Company Act 
and Rule 17d-1 thereunder by engaging in joint transac- 
tions. The order also alleged that W.E. Parker violated Sec- 
tion 17(e) of the 1940 Act by accepting compensation 
(other than a regular salary or wages) while acting as an 
agent of a registered investment company, Fund, for the 
purchase of property for Fund. The order also alleged that 
W.E. Parker, Crabtree, Lay and Lowther aided and abetted 
violations of Section 23(c) of the Investment Company Act 


188/SEC DOCKET 





and Rule 23c-1 by causing Fund to purchase securities of { 
which Fund was the issuer when Fund did not comply with 
the requirement of said Section and Rule. The order further 2 ee 
alleged that W.E. Parker, L. Parker and Crabtree wilfully aid- 

ed and abetted violations of Section 33(a) of the Investment 

Company Act and Rule 31a-1 thereunder by causing Fund 

to fail to maintain and keep current books and records as 

required by the aforesaid Section and rule. In addition, the i 
order alleges that Lowther wilfully violated Section 27 of the 
Investment Company Act by converting assets of Fund to ee 
the use of another. 


In addition, the order alleges that W.E. Parker, L. Parker, 

Crabtree, Lay and Lowther wilfully violated Section 17(a) of 

the Securities Act and Section 10(b) of the Exchange Act 

and Rule 10b-5 thereunder in connection with the sale of i 
common stock of Fund by makin false and misleading 

statements of material facts and omitting to state material eo 
facts concerning, among other things: 


(1) That Fund paid certain expenses of its principal un- 
derwriter, Mid-States Securities, Inc. (Mid-States) in 
connection with the underwriting; and 


(2) That Mid-States, Fund's principal underwriter, dur- ¢@ 
ing the course of the underwriting, engaged in various 

affiliated transactions with Fund in violation of Section 

17(a) of the 1940 Act. 


The order also alleged that W.E. Parker, L. Parker, Crabtree, 
lay and Lowther violated the anti-fraud provisions of the 
Securities Act and Exchange Act in the offer and sale of ee 
securities of Modern American Life Insurance Company in 

that they made false and misleading statements of material 

fact and omitted to state material facts concerning, among 

other things: 6 


(1) A $100,000 loan from MAL to Charleston 
Development Corporation; 


¢@ 
(2) That Charleston Development Corporation was a 
company in which Lowther and W.E. Parker had sub- 
stantial interests; and ' 
(3) That said loan was an affiliated transaction in viola- 
tion of Section 17(a) of the Investment Company Act. 

¢@ 


The order also alleged that W.E. Parker and Lowther wilfully 
violated and wilfully aided and abetted violations of the anti- 
fraud provisions of the Securities Act and Exchange Act in 
connection with the sale of common stock of Empire Bank 
by making false and misleading statement of material facts 
and omitting to state material facts concerning, among other 


things: @e 


(1) That the Commissioner of Finance, State of 
Missouri and the Federal Deposit Insurance Corpora- 
tion, had requested Empire to raise additional capital; 
and 


(2) That the sale to Fund of unsubscribed shares by 


Empire was an affiliated transaction in violation of te 
Section 17(a) of the Investment Company Act. } 
A hearing will be scheduled by further order to take evidence ‘ 
on the staff's allegations and to afford the Respondents an f 
ee 


ee 


¢® 


opportunity to offer any defenses thereto, and for the pur- 
pose of determining whether the allegations are true and, if 
so, whether any action of a remedial nature is necessary or 
appropriate in the public interest. 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9383/July 30, 1976 


In the Matter of 


THE LINCOLN FUND, INC. 
300 Main Street 
New Britain, Connecticut 06051 


(811-1557) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 8(f) OF THE ACT DECLARING 
THAT COMPANY HAS CEASED TO BE AN INVESTMENT 
COMPANY 


NOTICE IS HEREBY GIVEN that The Lincoln Fund, Inc. 
(“Applicant’’), registered under the Investment Company Act 
of 1940 (‘Act’) as an open-end, non-diversified manage- 
ment company, filed an application on April 12, 1976, and 
an amendment thereto on June 30, 1976, pursuant to Sec- 
tion 8(f) of the Act for an order of the Commission declaring 
that it has ceased to be an investment company as defined 
in the Act. All interested persons are referred to the applica- 
tion on file with the Commission for a statement of the 
representations contained therein which are summarized 
below. 


Applicant represents that it was incorporated under the laws 
of the State of Delaware on November 25, 1960, and 
Operated as an investment club until November 1, 1967, 
when it registered under the Act; that its outstanding 
securities are beneficially owned by less than 100 persons 
and that it is not making and does not presently propose to 
make a public offering of its securities; and that its current 
assets consist of $29,784 cash and securities valued at 
$24,862 on March 30, 1976. 


Applicant further represents that, pursuant to a plan of li- 
quidation and resolution of dissolution unanimously ap- 
proved by its shareholders on March 15, 1976, Applicant: 
(1) intends to establish a $3,000 reserve of the fund’s assets 
to defray liquidation costs and other appropriate fund 
liabilities and to distribute the balance of such assets, pro 
rata, among shareholders of record as of March 15, 1976; 
and (2) had filed a certificate of dissolution with the 
Secretary of the State of Delaware on March 12, 1976. 


Section 8(f) of the Act provides, in pertinent part, that when 
the Commission, upon application, finds that a registered in- 
vestment company has ceased to be an investment com- 
pany, it shall so declare by order and, upon the effectiveness 
of such order, the registration of such company shall cease 
to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 


may, not later than August 24, 1976, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on this 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall order a 
hearing thereon. Any such communication shall be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit, or in case of 
an attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the Act, an 
order disposing of the application will be issued as of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's own mo- 
tion. Persons who request a hearing, or advice as to whether 
a hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delgated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9384/July 30, 1976 


In the Matter 


AMERICAN BAKERIES COMPANY 
10 South Riverside Plaza 
Chicago, Illinois 60606 


(812-3966) 


NOTICE AND ORDER FOR HEARING ON APPLICATION 
PURSUANT TO SECTION 6(c) OF THE INVESTMENT 
COMPANY ACT OF 1940 FOR ORDER EXEMPTING 
TRANSACTION FROM SECTION 17(a)(2) 


NOTICE IS HEREBY GIVEN that American Bakeries Com- 
pany (‘‘Applicant’’), a Delaware corporation, filed an applica- 
tion on June 14, 1976, pursuant to Section6a3c) of the 
Investment Company Act of 1940 (‘Act’) for an order 
retroactively exempting from the provisions of Section 
17(a)(2) of the Act the purchase by Applicant of shares of its 
outstanding common stock from Mathers Fund, Inc. 
("Fund"), an open-end investment company registered un- 
der the Act. All interested persons are referred to the 
application on file with the Commission for a statement of 
the representations made therein, which are summarized 
below. 


In December, 1974, Applicant purchased 178,200 shares of 
its Outstanding common stock, at a price of $3 per share, 
from the Fund. Prior to the transaction, the Fund owned 
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more than 5 percent of Applicant’s outstanding voting 
securities; and therefore, Applicant was an “affiliated per- 
son” of the Fund within the meaning of Section 2(a)(3) of 
the Act. 


Section 17(a) of the Act, as here pertinent, provides that it is 
unlawful for an affiliated person of a registered investment 
company knowingly to purchase from such investment com- 
pany any security or property unless the Commission, upon 
application pursuant to Section 17(b), grants an exemption 
from the provisions of Section 17(a) after finding that the 
terms of the proposed transaction are fair and reasonable 
and do not involve any overreaching on the part of any per- 
son concerned, that the proposed transaction is consistent 
with the policy of each registered investment company con- 
cerned, and that the proposed transaction is consistent with 
the general purposes of the Act. 


The transaction in question was part of a larger transaction 
involving numerous clients of the Fund's investment adviser, 
Mathers & Company, Inc. (the ‘“Adviser’); and Applicant 
states that it was not aware of the identity of the sellers at 
the time it agreed to the purchase. Applicant is a manufac- 
turing company and not an investment company and states 
that it was unaware of its possible status as a statutory af- 
filiate of a registered investment company or of the 
provisions of Section 17(a)(2) of the Act and was unaware 
that the Act could possibly be applicable to the transaction 
in any way. Applicant states that the transaction was 
reviewed by respective counsel for the Adviser and for Appli- 
cant; but the possible applicability of Section 17(a)(2) of the 
Act was overlooked by all concerned. 


Applicant states that at no time has there been any associa- 
tion or connection between Applicant and the Fund or the 
Advisor other than the stock ownership described herein. 
Applicant further states that the price and terms of the tran- 
saction were arrived at by arms’-length bargaining and that 
the price represented a normal discount for such a large 
block from the market price for Applicant’s stock on the New 
York Stock Exchange at the time of the transaction. In this 
connection, Applicant states that an investment, banking 
firm hired by the Fund has advised that in its opinion the 
price and execution obtained in the transaction were fair and 
reasonable and were at least as advantageous as could have 
been obtained had the shares been sold through other 
means. Applicant also states that the Fund’s counsel has ad- 
vised that in its opinion the transaction did not result from 
overreaching of the Fund by Applicant and the Fund did not 
suffer any loss recoverable from Applicant. Finally, Applicant 
states that the transaction was consistent with the Fund’s 
ploicy and with the general purposes of the Act. 


Section 6(c) of the Act provides, in part, that the Commis- 
sion may conditionally or unconditionally exempt any per- 
son, security, or transaction from any provision of the Act, or 
of any rule or regulation thereunder, if and to the extent that 
such exemption is necessary or appropriate in the public in- 
terest and consistent with the protection of investors and 
the purposes fairly intended by the policy and provisions of 
the. Act. 


Applicant contends that the standards of Sections 6(c) and 
17(b) have been met. 


It appearing to the Commission that it is appropriate in the 
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public interest and in the interest of investors that a hearing 
be held with respect to the application: 


IT IS ORDERED, pursuant to Section 40(a) of the Act, that a 
hearing on the aforesaid application under the applicable 
provisions of the Act and the Rules of the Commission 
thereunder be held on September 13, 1976, at 10:00 a.m., 
in Room 2116 at the offices of the Securities and Exchange 
Commission, 1100 L Street, N. W. Washington, D. C. 
20005. 


Any person other than the Applicant desiring to be heard or 
otherwise wishing to participate in this proceeding is 


directed to file with the Secretary of the Commission, on or 


before August 27, 1976, his application pursuant to Rule 
9(c) of the Commission's rules of Practice setting forth the 
nature and extent of his interest in the proceeding and any 
issues of law or fact which he desires to controvert or any 
additional issues which he deems raised by this Notice and 
Order or by such application. A copy of such request shall be 
served personally or by mail upon Applicant at the address 
noted above, and proof of service (by affidavit, or in case of 
any attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. Persons filing an application 
to participate or be heard will receive notice of any adjourn- 
ment of the hearing as well as other actions of the Commis- 
sion involving the subject matter of this proceeding. 


IT IS FURTHER ORDERED, that any officer or officers of the 
Commission, designated by it for that purpose, shall preside 
at said hearing. The officer so designated is hereby authoriz- 
ed to exercise all the power granted to the Commission un- 
der Sections 41 and 42(b) of the Act and to an Ad- 
ministrative Law Judge under the Commission's Rules of 
Practice. 


The Division of Investment Management has advised the 
Commission that it has made a preliminary examination of 
the application, and that upon the basis thereof the following 
matters and questions are presented for consideration, 
without prejudice to its specifying additional matters and 
questions upon further examination: 


(1) Whether the terms of the transaction, including the 
consideration received, were reasonable and fair and 
did not involve overreaching on the part of any person 
concerned; 


(2) Whether the transaction is consistent with the 
policy of the Fund, as recited in its registration state- 
ment and reports filed pursuant to the Act; 


(3) Whether the transaction is consistent with the 
general purposes of the Act; and 


(4) Whether it is necessary or appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act to exempt the transaction 
retroactively from the prohibitions of Section 17(a). 


IT IS FURTHER ORDERED, that at the aforesaid hearing 
attention be given to the foregoing matters. 


IT |S FURTHER ORDERED, that the Secretary of the Com- 
mission shall give notice of the aforesaid hearing by mailing 
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a copy of this Notice and Order by certified mail to American 
Bakeries Company at the address noted hereinabove, that 
notice to all other persons be given by publication of this 
Notice and Order shall be published in the “SEC Docket,” 
and that an announcement of the aforesaid hearing shall be 
included in the “SEC News Digest.” 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9385/July 30, 1976 


In the Matter of 


FOUNDATION STOCK FUND, INC. 
100 North Jefferson Avenue 
St. Louis, Missouri 63103 


(811-885) 


NOTICE OF PROPOSAL TO TERMINATE REGISTRATION 
PURSUANT TO SECTION 8(f) OF THE ACT. 


NOTICE IS HEREBY GIVEN that the Commission proposes, 
pursuant to Section 8(f) of the Investment Company Act of 
1940 (the ‘‘Act’’), to declare, by order on its own motion, 
that Foundation Stock Fund, Inc. (the ‘‘Fund’’), registered 
under the Act as a diversified, open-end management in- 
vestment company, has ceased to be an investment com- 
pany as defined in the Act. 


The Fund registered under the Act on June 3, 1959. Infor- 
mation in the Commission’s files indicates that the Fund's 
shareholders, at a special meeting of shareholders on 
November 18, 1975, adopted an Agreement and Plan of 
Reorganization pursuant to which substantially all the assets 
of the Fund were transferred to Eaton & Howard Special 
Fund (‘Special’) on December 17, 1975. Shares of Special 
were issued to the Fund’s shareholders on a pro-rata basis, 
shortly thereafter. On May 17, 1976, the Fund received a 
Certificate of Dissolution from the State of Maryland 


Section 8(f) of the Act provides, in pertinent part, that when 
the Commission on its own motion or upon application, finds 
that a registered investment company has ceased to be an 
investment company, it shall so declare by order, which may 
be made upon appropriate conditions if necessary for the 
protection of investors, and upon taking effect of such order, 
the registration of such company shall cease to be in effect 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than August 24, 1976, at 5:30 p.m., submit 
to the Commisson in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request and the issues, if any, of 
fact or law proposed to be controverted, or he may request 
that he be notified if the Commisson should order a hearing 


thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commisson, 
Washington, D.C. 20549. A copy of such request shall be 
served personally or by mail upon the Fund at the address 
stated above. Proof of such service (by affidavit, or in case of 
an attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the Act, an 
order disposing of the matter will be issued as of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's own mo- 
tion. Persons who request a hearing or advice as to whether 
a hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing Zif 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9386/August 2, 1976 


SEE 


SECURITIES ACT OF 1933 
Release No. 5731/August 2, 1976 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9387/August 5, 1976) 


In the Matter of 


CONTRAN CORPORATION 
12880 Hillcrest Road 

Suite 216 

Dallas, Texas 75230 


(811-2494) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT CONTRAN CORPORATION HAS 
CEASED TO BE AN INVESTMENT COMPANY. 


On July 8, 1976, a notice was issued (Investment Company 
Act Release No. 9346) that Contran Corporation (‘“Con- 
tran’), registered under the Investment Company Act of 
1940 (the ‘‘Act’’) as a closed-end, non-diversified, manage- 
ment investment company, had filed an application on 
November 25, 1975, and amendments thereto on April 16. 
1976, and May 17, 1976, for an order of the Commission, 
pursuant to Section 8(f) of the Act, declaring that Contran 
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has ceased to be an investment company as defined in the 
Act. The notice stated that Contran had filed an application 
under Sections 17(b) and 23(c) of the Act in connection with 
transactions to be effected pursuant to a settlement of cer- 
tain litigation. Contran has consented to the requested order 
of deregistration being conditioned on the Commission's 
retention of such jurisdiction as it may have with respect to 
the settlement and these transactions. 


The notice gave interested persons an opportunity to request 
a hearing and stated that an order disposing of the applica- 
tion might be issued upon the basis of the information stated 
therein unless a hearing should be ordered. No request for a 
hearing has been filed and the Commisson has not ordered a 
hearing. 


The matter has been considered and it is found that Contran 
has ceased to be an investment company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act and sub- 
ject to the Commission's retention of such jurisdiction as it 
may have with respect to the settlement of certain litigation 
and transactions to be effected pursuant thereto which are 
the subject of a pending application under Sections 17(b) 
and 23(c) of the Act (File No. 812-3789), that the registra- 
tion of Contran Corporation under the Act shall forthwith 
cease to be in effect. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9388/August 5, 1976 


In the Matter of 


VIKING GROWTH FUND SYSTEMATIC 
INVESTMENT PLANS 

6006 N. Mesa Street 

El Paso, Texas 


(811-1024) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT VIKING GROWTH FUND SYSTEMATIC 
INVESTMENT PLANS HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


On July 9, 1976, a notice was issued (Investment Company 
Act Release No. 9349), stating that the Commission pro- 
posed, pursuant to Section 8(f) of the Investment Company 
Act of 1940 ("‘Act’’), to declare by order on its own motion 
that Viking Growth Fund Systematic Investment Plans (the 
Plan’) has ceased to be an investment company as defined 
in the Act. 


The notice gave interested persons an opportunity to request 
a hearing and stated that an order disposing of the matter 
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would be issued on the basis of information stated therein 
unless a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a hear- 
ing. 


The matter has been considered and it is found that the Plan 
has ceased to be an investment company. Accordingly, 


IT 1S ORDERED, pursuant to Section 8(f) of the Act, that the 
registration of Viking Growth Fund Systematic Investment 
Plans, under the Act shall forthwith cease to be in effect 
provided that Plan’s custodian will continue to hold funds for 
holders of some twenty undeliverable terminated Plan ac- 
counts subject to the escheat laws of the State of 
Minnesota. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9389/August 5, 1976 


In the Matter of 


TDP&L INVESTMENT ACCOUNT “B”, INC. 
28 State Street 
Boston, Mass. 02109 


(811-2440) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER DECLARING 
THAT COMPANY HAS CEASED TO BE AN INVESTMENT 
COMPANY 


NOTICE IS HEREBY GIVEN that TDP&L Investment Ac- 
count “’B”, Inc. (‘Fund’), an open-end, diversified manage- 
ment investment company registered under the Investment 
Company Act of 1940 (‘Act’), filed an application on May 
26, 1976, pursuant to Section 8(f) of the Act for an order of 
the Commission declaring that the Fund has ceased to be an 
investment company as defined in the Act. All interested 
persons are referred to the application on file with the Com- 
mission for a statement of the representations contained 
therein, which are summarized below. 


The Fund was incorporated in Maryland on August 27, 
1973. On November 23, 1973, the Fund registered under 
the Act by filing its Notification of Registration on Form N- 
8A. On the same date, it filed a Registration Statement un- 
der the Act on Form N-8B-1 and a Registration Statement 
under the Securities Act of 1933 on Form S-5, which 
became effective on January 23, 1975. The application 
states that on December 6, 1974, Wellington Management 
Company, sub-adviser to the Fund and parent to the Fund’s 
investment adviser, became the sole shareholder of the 
Fund, and that, subsequent to that date, the Fund has sold 
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no additional shares. The Board of Directors of the Fund has 
unanimously resolved that the Fund should cease to do 
business as an investment company and liquidate its assets. 
Wellington Management Company has approved the 
recommendation of the Fund’s Board by a unanimous vote 
of its Board of Directors. 


Section 8(f) of the Act provides, in pertinent part, that when 
the Commission, upon application, finds that a registered in- 
vestment company has ceased to be an investment com- 
pany, it shall so declare by order, and upon the effectiveness 
of such order, the registration of such company shall cease 
to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than August 31, 1976, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request and the issues of fact or 
law proposed to be controverted, or he may request that he 
be notified if the Commission should order a_ hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall be 
served personally or by maii upon the Fund at the address 
stated above. Proof of such service (by affidavit, or in the 
case of an attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by Rule 0-5 
of the Rules and Regulations promulgated under the Act, an 
order disposing of the application will be issued as of course 
following said date, unless the Commission thereafter orders 
a hearing upon the Commission's own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








ACCOUNTING SERIES 





ACCOUNTING SERIES RELEASE 
NO. 193A/August 2, 1976 


SEE 


SECURITIES ACT OF 1933 
Release No. 5729A/August 2, 1976 








LITIGATION 





Litigation Release No. 7506/July 30, 1976 


S.E.C. v. Servotronics, Inc. and Munro Games, Inc. 
(D.D.C. Civil Action 76-1004) 


The Securities and Exchange Commission (‘Commission’) 
announced that on July 19, 1976 the Honorable William B. 
Bryant of the U.S. District Court for the District of Columbia 
entered a Final Judgment of Permanent Injunction and 
Order compelling Filing of Delinquent Reports by Consent 
(the “ Order’’) permanently enjoining Servotronics, Inc. (‘’Ser- 
votronics”) of Buffalo, New York and its 80% owned sub- 
sidiary Munro Games, Inc. (“Munro”) from failing timely to 
file in proper form current and periodic reports in contraven- 
tion of Section 13(a) of the Securities Exchange Act of 1934 
(“Exchange Act’) and the rules and regulation thereunder. 
The Order, inter alia, also required Munro to file its annual 
report on Form 10-K for its fiscal year ended December 31, 
1975 on or before July 20, 1976 with the Commission and 
ordered both Servotronics and Munro to so file their quarter- 
ly reports on Form 10-Q for their respective fiscal quarters 
ended March 31, 1976 on or before August 9, 1976 and 
their quarterly reports on Form 10-Q for their respective 
fiscal quarters ended June 30, 1976 on or before August 
23, 1976. This lawsuit was initiated by the Commission 
because Servotronics and Munro had failed timely to file 
with the Commission their respective annual reports on 
Form 10-K for their fiscal years ended December 31, 1975 
which were due to have been filed on or before March 30, 
1976. Seivotronics’ 1975 10-K report was subsequently 
filed with the Commission on July 16, 1976. 





Litigation Release No. 7507/August 2, 1976 


SEC v. U.S. DYNAMICS, INC., et al. 
(S.D. Fla., Civil Action No. 76-1232-Civ.-PF) 


Jule B. Greene, Administrator of the Atlanta Regional Office, 
and William Nortman, Associate Regional Administrator of 
the Miami Branch Office of the Securities and Exchange 
Commission, announced the filing of a complaint in the 
United States District Court for the Southern District of 
Florida, on July 26, 1976, seeking preliminary and perma- 
nent injunctions against U.S. Dynamics, Inc. (“USD”), Jack 
Kory (“Kory”), and Sydell Silver Kory (“S. Kory”). 


The Commission's complaint charges USD of Davie, Florida, 
and Kory and S. Kory, both of Fort Lauderdale, Florida, with 
violations of the anti-fraud and reporting provisions of the 
Securities Exchange Act of 1934. The defendants are alleged 
to have made misrepresentations and omissions of material 
facts in shareholder letters involving (1) the retention of ex- 
perts by USD to render legal advice and to certify its finan- 
cials in conformity with generally accepted auditing stan- 
dards, and (2) the revocation of USD's certificate of incor- 
poration by the State of Delaware for non-payment of cor- 
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porate franchise taxes. 


The Commission's complaint also alleged that USD had 
failed to file annual, quarterly and current reports with the 
Commission since 1974. 





Litigation Release No. 7508/August 2, 1976 


SECURITIES AND EXCHANGE COMMISSION v. 
AMERICAN INSTITUTE COUNSELORS, INC. et al. (D.D.C. 
Civil Action 75-1965) 


The Securities and Exchange Commission (‘‘Commission’’) 
announced that on August 1, 1976 the Honorable Gerhard 
E. Gesell, United States District Court Judge for the District 
of Columbia entered a Final Order against Edward C. 
Harwood (“Harwood”) in the above-captioned action pur- 
suant to a Stipulation and Undertaking of Harwood in which 
he consented to the Final Order without admitting or deny- 
ing the allegations of the Commission’s Complaint. 


The Final Order prohibits Harwood from, directly or indirect- 
ly, offering, purchasing or selling the securities of the various 
entities involved in the above action or any other security 
other than for his own account or the account of members of 
his family. In addition, Harwood is prohibited from being in- 
volved in any offer, purchase or sale of a security as an issuer 
or an underwriter. , Further, the Final Order prohibits 
Harwood from making any untrue statement of material fact 
or omitting to state a material fact necessary to make the 
statements which are made not misleading in connection 
with the offer, purchase or sale of any security. 


In addition Harwood was prohibited from engaging in any 
business as a broker-dealer in securities or associating with 
someone who is engaged in such business (other than as a 
customer) and was prohibited from engaging in the activities 
or business of an investment company or investment adviser 
or becoming affiliated or associated with an investment 
company or investment adviser other than as an investor in 
the securities of such investment company or client of such 
investment adviser. 


Harwood was also ordered by the Court to cooperate fully 
with the Court, the Special Counsel and the Special Auditor 
previously appointed by the Court and the Commission in 
carrying out Orders of the Court provided, however, that 
Harwood would not’ be prevented from participating in any 
proceeding by the Court with respect to the distribution or 
disposition of assets held by any of the entities involved in 
the above action or to express any objection he may have in 
such proceeding or from exercising any right of appeal he 
may have from any such proceeding. Finally, Harwood was 
ordered to comply with his undertakings contained in the 
Stipulation and Undertaking referred to above. 


Harwood has undertaken that he will not engage in any 
business or be affiliated or associated with a broker-dealer, 
investment company or investment adviser other than as 
permitted by the Final Order. In addition Harwood has un- 


194/SEC DOCKET 


dertaken to cooperate with the Special Counsel, the Special 
Auditor and the Commission in carrying out Orders of the 
Court provided, however, that Harwood would not be 
prevented from participating in any proceeding with respect 
to the distribution or other disposition of assets in the 
manner provided in the Final Order. Further, Harwood has 
undertaken not to exercise control or influence over the af- 
fairs of the Progress Group except through participation in 
this Court’s proceedings. 


In addition, Harwood has represented that he has withdrawn 
and dismissed a November 24, 1975 action against 
Progress Foundation in Lugano, Switzerland and has filed 
with the Court a certified copy of the Court ordered dis- 
missal. Harwood has further represented that such dismissal 
is with prejudice but in any event that he would not 
reinstitute such action or another action with the same ob- 
ject. 


For further information see Litigation Release Nos. 7183 
and 7475. 





Litigation Release No. 7509/August 3, 1976 
SEC v. Holiday Magic, et al. (USDC, SDY CR-731585) 


William D. Moran, Administrator of the New York Regional 
Office of the Securities and Exchange Commission and 
Robert B. Fiske, Jr., United States Attorney for the Southern 
District of New York, announced that a federal grand jury 
has returned a 35 count indictment charging Holiday Magic, 
Inc., a California based cosmetics firm, its former president, 
Roland R. Nocera of San Raphael, California and three 
former officials of the company, William Dempsey and David 
Smile of San Raphael, California and Melvin Christie of Mill 
Valley, California, with mail fraud and making false loan 
applications in connection with the operation of a multi- 
million dollar pyramid promotion sales scheme over the nine 
year period from 1964 to 1973. The indictment charges that 
the defendants defrauded thousands of investors throughout 
the United States by inducing them to make substantial in- 
vestments in a purportedly legitimate marketing plan for the 
distribution of Holiday Magic cosmetics when, in fact, the in- 
vestors only realistic hope of recouping their money was the 
recruitment of others into the chain scheme. If convicted the 
defendants face five years imprisonment and a fine of 
$1,000 on each count of mail fraud and up to two years im- 
prisonment and a fine of $5,000 on the charge of making 
false loan applications. 


On June 28, 1973, the Commission had filed a civil injunc- 
tive action entitled SEC v. Holiday Magic, et al. against Holi- 
day Magic and 14 affiliated corporations and 15 individual 
defendants. In the Commission's action the corporate defen- 
dants enterted into a Consent Judgment of Permanent In- 
junction which provided for the appointment of a special 
counsel and restitution. 


For further information, see Litigation Release Nos. 5961 
and 6314. 
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Litigation Release No. 7510/August 3, 1976 


SEC v. AMERICAN PETROLEUM, INC., ET AL. (U.S.D.C., 
N.D. Ga. C-76-25-R) 


Jule B. Greene, Administrator of the Atlanta Regional Office 
of the Securities and Exchange Commission, announced that 
on July 19, 1976, U.S. District Judge Albert Henderson 
entered an order of preliminary injunction against Edward S. 
Thomas, Crossville, Tennessee, enjoining him from violations 
of the registration and anti-fraud provisions of the federal 
securities laws pending further order of the court. The court 
further ordered the issuance of final judgments of permanent 
injunction, by default for failure to appear or answer, against 
defendants American Petroleum, Inc., a Tennessee corpora- 
tion, and United Petroleum Corporation, a Kentucky cor- 
poration. 


The complaint alieges that the violations occurred in con- 
nection with the offer and sale of fractional undivided in- 
terests in oil and gas drilling operations. For further informa- 
tion see Litigation Releases No. 7310 and 7485. 


Earlier, on July 20, 1976, the Honorable Albert V. Bryan, Jr., 
entered an order of permanent injunction by consent against 
GFS, Realty, Novemco, TFP, PIC, H. Banziger, W. Banziger, 
D. Woody, and E. Woody. The aforementioned defendants 
consented to the final judgment without admitting or deny- 
ing the allegations of the Commission’s Complaint. The final 
judgment ordered the appointment of an accountant to 
render within 90 days an accounting of the disposition of 
funds raised from investors as well as an accurate financial 
statement for the defendant entities, their subsidiaries and 
the subject partnerships. 





Litigation Release No. 7511/August 3, 1976 


SEC v. General Financial Services, Inc., et al. (E.D. Va., Alex- 
andria Division, Civil Action No. 76-562-A) 


Paul F. Leonard, Administrator of the Washington Regional 
Office, announced that on July 22, 1976, the Honorable 
Albert V. Bryan, Jr., United States District Court Judge for 
the Eastern District of Virginia, Alexandria Division, entered 
an order of permanent injunction, by consent, against Harry 
Ruddy (‘Ruddy’) of Islip, New York. 


On July 22, 1976, the Commission filed a complaint against 
Ruddy and others alleging that during the period from June 


* 1971 to the present, General Financial Services (“GFS”), 


Realty Equities Corp. (‘Realty’), Novemco Inc. (““Novem- 
co’), Timothy F. Pegler & Co., Ltd. ("“TFP’’), Preferred Invest- 
ment Corp. (‘PIC’), Ruddy, Hans Richard Banziger ("‘H. Ban- 
ziger’’), Walter Traugott Banziger (““W. Banziger’), David 
Lester Woody ("D. Woody”), Edward Arnold Woody ("E. 
Woody”) and Timothy Francis Pegler (‘‘Pegler’’) sold in- 
terests in twenty partnerships to over 325 public investors 
residing in Virginia, Maryland, New Jersey and the District of 
Columbia raising initial capital contributions from investors 
of at least $3,000,000 with a total purchase price of the 


partnership interests in excess of $20,000,000. In addition, 
the complaint alleges that over 26 investors bought 
$280,000 of stock and debentures of GFS and Washington 
Laboratories, a defunct GFS subsidiary from September 
1973 until October 1974. The complaint alleges that the 
defendants defrauded investors in that they failed to disclose 
that; the partnership properties had been marked up from 4- 
23%, they caused income and revenue of distinct 
partnerships to be commingled in various bank accounts, 
they overstated partnership income, they prepared false 
financial statements, they sold interests in partnerships 
when at the time of the sale the defendants did not own the 
underlying real property, and that they paid individual in- 
vestors a return on their investments on a Selective basis. 
Additionally the complaint alleges that brochures and oral 
presentations made to investors and prospective investors 
contained false and misleading statements of material facts 
including that; Realty, GFS and PIC as managing general 
partner had much experience in the successful organization 
and operation of real property partnerships, certain 
partnership interests were limited partnerships with limited 
liability, and certain partnerships were operating at a profit. 


The final judgment to which the defendant consented 
without admitting or denying the allegations of the com- 
plaint permanently enjoins the defendant from further 
violations of the registration and anti-fraud provisions of the 
federal securities laws in connection with the offer and sale 
of the partnership interests and stock and bonds sold by the 
defendant, or any securities of any other issuer. 





Litigation Release No. 7512/August 5, 1976 


U.S. v. EDWARD A. WHITE and WHITE CAPITAL CORP. 
U.S.D.C., E.D. of Mo., E. Div., No. 75-348 CR. 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange Commission, 
and Liam S. Coonan Attorney in Charge of the St. Louis 
Organized Crime and Racketeering Section, Department of 
Justice, announced that on July 30, 1976, Edward A. White 
was sentenced to a seven-year prison term and a $10,000 
fine as the result of his conviction for bank fraud, perjury and 
conspiracy to violate the federal securities laws and the 
bank, mail and wire fraud statutes. White Capital Corp., 
wholly owned by White, was fined $5,000. White and White 
Capital had been accused of a scheme to defraud a Swiss 
citizen in connection with the purchase of shares of 
Micromation Technology, Inc., and of mis-use of debentures 
of Swiss Enterprise Corporation of Delaware in connection 
with obtaining and extending bank loans. For further infor- 
mation see Litigation Release No. 7446. 





Litigation Release No. 7513/August 5, 1975 
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U.S. v. NICHOLAS CHIOLA (N.D., ILLINOIS, E.D., 76 CR 
194) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office and Samuel Skinner, United States Attorney 
for the Northern District of Illinois, announced that on July 
21, 1976, Nicholas Chiola entered a plea of guilty to a one 
count indictment charging him with violations of Sections 
17(a) and 32(a) of the Securities Exchange Act of 1934, as 
amended. 


The indictment alleged that the defendant caused Mesirow 
and Company, a registered broker-dealer, to fail to make and 
keep current its books and records, by, among other things, 
depositing Mesirow and Company checks into his personal 
bank account and thereafter concealing the defalcation by 
making false entries in Mesirow and Company's stock 
borrowed account. 





Litigation Release No. 7514/August 5, 1976 


UNITED STATES v. GERALD M. BARNES, ARTHUR L. 
HERZBERG AND FRANK ANNUNZIATO (W.D. TEX., EP- 
75-CR555) 


John E. Clark, United States Attorney at San Antonio, Texas 
and Robert H. Davenport, Regional Administrator of the 
Denver Regional Office of the Securities and Exchange 
Commission, announced that on July 28, 1976 a federal jury 
at El Paso, Texas returned guilty verdicts on nine counts of 
mail fraud against Gerald M. Barnes and Arthur L. Herzberg, 
both residents of the Phoenix, Arizona area. The jury ac- 
quitted Frank Annunziato of El Paso on all counts of the in- 
dictment. 


The indictment in this case was returned on October 21, 
1975 and charged the defendants with ten counts of mail 
fraud in the offer and sale of securities of Bankers Trust 
Company, Inc. of New Mexico. Among other things it was 
alleged therein that the defendants contacted Annunziato’s 
former customers who held shares of Hamilton Fund and in- 
duced them to switch their investment to securities of 
Bankers Trust Company representing falsely that: 


a) The trust company paid twelve percent interest per 
annum. 


b) Monies invested would be returned on 90 days 
written notice. 


c) Bankers had assets of $17,783,000 and a net 
worth of $14,042,000, and 


d) Monies invested would be used to purchase com- 
mercial property and develop property located in 
Mexico. 


The indictment also charged that the defendants failed to 
disclose that Bankers Trust Company had no income from 
operations, was not able to pay interest on investments, and 
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that monies raised had been and would be diverted to the 
personal use and benefit of the defendants. 








STAFF ACCOUNTING BULLETIN 





STAFF ACCOUNTING 
Bulletin No. 10/July 27, 1976 


The Division of Corporation Finance and the Office of the 
Chief Accountant today announced the publication of Staff 
Accounting Bulletin No. 10. The statements in the Bulletin 
are not rules or interpretations of the Commission nor are 
they published as bearing the Commission's official ap- 
proval; they represent interpretations and practices followed 
by the Division and the Chief Accountant in administering 
the disclosure requirements of the federal securities laws. 


Staff Accounting Bulletin No. 10 provides interpretations of 
Accounting Series Release No. 190 [41 F.R. 13596]. This 
release (the adoption of Rule 3-17' of Regulation S-X |17 
CFR 210.3-17]) requires the disclosure of replacement cost 
data by certain registrants effective for years ending on or 
after December 25, 1976. 


CHANGES TO STAFF ACCOUNTING BULLETIN NO. 9 
In SAB No. 9 [41 F.R. 26083] (which also interpreted ASR 
No. 190) a revision to the definition of ‘mineral resource 
assets’ appearing in SAB No. 7 [41 F.R. 13600] was made. 
Since the issuance of SAB No. 9, further suggestions have 
been made to this definition as it relates to the mining in- 
dustry. The definition of mineral resource assets in SAB No. 
9 read as follows: 

10. Applicability of §210.3-17 

a. Exemptions 


Facts: 


Section 210.3-17 permits delayed applicaton for 
mineral resource assets and certain foreign assets. 


Question 7: 

What are “mineral resource assets’? 

Interpretive Response: 

Mineral resource assets are defined as those costs 
shown on the balance sheet representing assets which 
are directly associated with and which derive value 


from mineral reserves. 


For the oil and gas industry these costs include the 
following: : 


1. Intangible drilling and development costs. 
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2. Capitalized nonproductive costs, delay rentals, 
overhead and similar costs. 


3. Producing and nonproducing leasehold costs. 
4. Down-hole equipment. 
5. Well-head equipment. 


6. Lease production facilities—tanks, flow-lines 
separaters, above-ground pumps, compressors, etc. 


7. Gas cycling plants. 


8. Processing facilities located in a field in which the 
company owns interests in producing leases. 


9. Support facilities—power plants, field living 
quarters, etc. 


10. Gathering systems to the point of market in the 
field. 


11. Offshore platforms. 


All costs which involve processing, transportation, 
refining, distribution, and marketing are not classified 
as mineral resource assets. Examples include the 
following: 


1. Refineries. 


2. Transportation equipment and? facilities beyond the 
point of market in the field—including pipelines, 
barges, trucking equipment. 


3. Drilling equipment and related facilities used in drill- 
ing operations. 


For extractive industries other than oil and gas, 
mineral resource assets are those wich represent 
depletable mineral property, i.e., capitalized costs 
related to acquisition, exploration, and development of 
ore bodies. Mills, rolling stock, and other mining 
equipment are not considered mineral resource assets. 


The last paragraph of the Interpretive Response is 
replaced with the following: 


For the mining industry these costs include the 
following: 


1. Capitalized costs related to - 

a. acquisition of mineral rights, leases or properties 
b. exploration 

c. development of ore bodies 


2. All assets employed in the extraction and conver- 
sion process which are necessary to produce mineral 
product or products which are commercially 
marketable. 


3. Processing assets, located at or dedicated solely to 
a mine or mines in which the company has an 
economic interest, which are designed with specific 
regard to the particular physical or chemical 


characteristics of the ores being mined or the scale of 
operation, and which, by their nature, would have only 
nominal economic value in the absence of the ores 
they were designed to treat. 


4. Supportive facilities such as power generating and 
distribution facilities, mine transportation facilities, 
townsites, other infrastructure, etc., which derive 
value solely because of the existence of the ore body. 


All costs which involve processing, manufacturing and 
fabricating facilities which are not directly associated 
with, nor derive value from, a particular mineral 
deposit in which the company has an economic in- 
terest, e.g., smelters and refineries which obtain their 
feed from outside shippers, are not mineral resource 
assets. 


In SAB No. 9 the following was stated regarding 
financing leases: 


6. Replacement Cost of Productive Capacity 
d. Financing Leases 

Facts: 

Section 210.3-17(c) states: 


“For purposes of this rule, assets held under financing 
leases as defined in §210.3-16(g) shall be included in 
productive capacity.” 


Section 210.3-16(g) does not require separate dis- 
closure of noncapitalized financing leases unless the 
present value of the minimum lease payments is 
greater than 5% of the sum of long-term debt, 
stockholders’ equity and the present value of the 
minimum lease commitments. 


Question: 


If noncapitalized leases are not required to be 
separately disclosed in the historical cost financial 
statement footnotes, may replacement cost data 
related to such leases be excluded from the deter- 
mination of the replacement cost of productive 
capacity? 


Interpretive Response: 


Yes, except in unusual factual circumstances where 
the replacement cost of such leased assets may have 
increased so significantly compared to other assets 
that such assets on a replacement cost basis would 
constitute a significant part of productive capacity 
computed on that basis. 


Correction: 


The references to §210.3-16(g) in “Facts” are changed 
to §210.3-16(g). 


* - * * * 
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In SAB No. 9 the following was stated with respect to 
the North American continent: 


10. Applicability of $210.3-17 


c. Delayed Effectiveness for Mineral Resource Assets 
and Certain Foreign Assets 


Facts: 

Section 210.3-17 requires that replacement cost data 
related to assets located within the North American 
continent and the countries of the European Economic 
Community be disclosed for fiscal years ending on or 
after December 25, 1976. 

Question 7: 

Does the staff consider Mexico, Latin American coun- 
tries (including Puerto Rico) and Hawaii to be part of 
the North American continent? 

Interpretive Response: 

Yes. 

Corrections: 

Question 1 is changed to read as follows: 

Question 7: 

Does the staff consider Mexico, other countries north 
of the Panama Canal (including Puerto Rico) and the 


Hawaiian Islands to be part of the North American 
continent? 


NEW INTERPRETATIONS 


TOPIC 6: INTERPRETATIONS OF ACCOUNTING 
SERIES RELEASES 


1. ACCOUNTING SERIES RELEASE NO. 
190—Amendments to Regulation S-X Requiring 
Disclosure of Replacement Cost Data (§210.3-17) 
1. Definitions and Concepts 

b. Productive Capacity 


Question 6: 


Is construction work in progress part of productive 
capacity? 


Interpretive Response: 

For the purposes of §210.3-17 construction work in 
progress is not considered to be part of productive 
Capacity. 

Question 7: 


For purposes of 8210.3-17, are rights-of-way and ex- 
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tractive rights considered to be intangible (and thus 
not required to be included in the disclosure of 
replacement cost data)? 


Interpretive Response: 


Rights-of-way are usually considered intangibles or 
land costs and are thus excluded from 82 10.3-17. Ex- 
tractive rights are generally mineral resource assets. 


* * . * ~ 


d. Future Technology and Environmental Con- 
siderations 


Facts: 


Replacement cost differs from reproduction cost in 
that the former considers technological change 
whereas the latter does not. In addition, costs 
associated with environmental protection devices not 
embodied in existing assets should be considered in 
the determination of replacement cost. 


Question: 


In determining the replacement cost of productive 
capacity, should the computations be based upon 
technology and environmental considerations existing 
as of the determination date or should an attempt be 
made to forecast such technology and environmental 
considerations (and the related costs) that are ex- 
pected to be existing at the date replacement is ex- 
pected to occur? 


Interpretive Response: 


The computations should be based upon technology 
and environmental conditions existing as of the deter- 
mination date. To do otherwise would not necessarily 
result in providing the reader with information on the 
“current economics of the business” which is the prin- 
cipal objective of ASR No. 190. With respect to en- 
vironmental conditions, consideration will be required 
for regulations adopted and not presently in effect but 
which will be in effect prior to actual replacement or 
with which management expects to comply if replace- 
ment will occur prior to the regulation becoming effec- 
tive. 


\f technology or environmental factors are undergoing 
significant change or are presently uncertain, this in- 
herent imprecision in the replacement cost data 
should be disclosed. 


2. General 
e. Furnishing Summarized Financial Data of Investees 


Facts: 


Registrants frequently present summarized financial 
data of investees which are accounted for on the equi- 
ty method. Such presentations often display (on a 
historical cost basis) inventories, gross and net proper- 
ty, plant and equipment, cost of sales and depreciation 
expense. 
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Question: 


Is replacement cost information required to be includ- 
ed with the summarized financial data? 


Interpretive Response: 


No. 


f. Use of Indices 


Facts: 


Many companies plan to use indices and other publicly 
available data in the determination of the replacement 
cost of productive capacity. 


Question: 


Is the use of indices an acceptable approach to the 
determination of replacement cost? 


Interpretive Response: 


“lf the use of the indices results in a reasonable ap- 
proximation of replacement cost computed on an 
item-by-item basis (or other appropriate method), the 
use of such indices will be acceptable. It is important 
to note, however, that in many instances the use of in- 
dices will result in reproduction cost which may not be 
a reasonable approximation of replacement cost. 


3. Replacement Cost of Inventories 
e. Vertically Integrated Operations 


Facts: 


Company A and Company B are part of a vertically in- 
tegrated conglomerate with a common parent and are 
included in the consolidated financial statements of 
the parent. In additon, Company A and Company B 
each file separately with the SEC. All of Company A’s 
sales are to Company B. 


Question: 


When Company B computes replacement cost of in- 
ventory and cost of sales in its separate financial 
statements, should it consider Company A's replace- 
ment cost data in making the computation or is it 
acceptable to use the invoiced cost of goods pur- 
chased from Company A? 


Interpretive Response: 


Company B generally should use the current invoiced 
cost of goods as its basis for computing replacement 
cost. The fact that two companies are related should 
not affect the method of calculation. Company B 
should treat its purchases from Company A in the 
same manner as it treats purchases from other 
suppliers. 


5. Limited Use Assets 
b. Construction Contracts 


Facts: 


Company A is a custom engineering company. Its ser- 
vices encompass design and/or fabrication and/or 
erection of structures specifically engineered to meet 
the particular individual contract requirements of each 
customer. The majority of the contracts are long-term 
and the contract price may be either fixed or variable. 


Question: 


Are the replacement cost disclosures specified in 
§210.3-17(a) and (b) required for such contracts? 


Interpretive Response: 


Inventories and productive capacity acquired soley for 
use on specific long-term construction or engineering 
contracts are considered by the staff to generally not 
be subject to 8210.3-17. This exclusion recognizes the 
direct relationship between historical costs and con- 
tractual revenues in such cases. 


6. Replacement Cost of Productive Capacity 
e. Financing leases 
Facts: 


Under existing generally accepted accounting prin- 
ciples set forth in Opinion No. 5 of the Accounting 
Principles Board, only leases which are clearly in sub- 
stance installment purchases of property are capital- 
ized. For purposes of 8210.3-17, productive capacity 
includes assets held under financing leases as defined 
n §210.3-16(g). Section 210.3-16(g) requires certain 
disclosures related to noncapitalized financing leases, 
including the impact upon net income of capitalizing 
the lease obligations. 


Question 7: 


Should the current replacement cost of facilities held 
under capitalized financing leases be based on (1) the 
terms of a new lease based on current economic con- 
ditions or (2) the current replacement cost of the un- 
derlying leased facility? 


Interpretive Response: 


Replacement cost disclosures for capitalized leases 
should be based on the current replacement cost of 
the underlying assets. 


Question 2: 


Should the current replacement cost of productive 
capacity represented by assets held under non- 
capitalized financing leases be based on (1) the terms 
of a new lease that would be entered into under 
current economic conditions or (2) the current replace- 
ment cost of the underlying leased facility? 
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Interpretive Response: 


Generally, the replacement cost disclosures should be 
based on the current replacement cost of the underly- 
ing leased facility. since 8210.3-17 pertains only to 
replacement of inventories and productive capacity 
and not to related financing. 


Because financing leases, as defined in §210.3-16(g), 
may not be capitalized in the historical cost financial 
statements, disclosure of the effect of such capitaliza- 
tion on inventories, cost of sales, productive capacity, 
and depreciation, depletion and amortization may be 
necessary if the historical cost accounting for leases 
significantly distorts comparisons of the replacement 
cost data with that incuded in the financial 
statements. 


For instance, the present value of the lease com- 
mitments for noncapitalized financing leases (as deter- 
mined in response to §210.3-16(g)(4)) may have to be 
added to the historical cost of productive capacity for 
comparison with the replacement cost of productive 
capacity when the latter includes significant amounts 
for assets currently leased. Also, rental expense on 
noncapitalized financing leases may have to be 
deducted from historical cost of sales; and the amor- 
tization of the present value of lease commitments 
added to historical depreciation, depletion and amor- 
tization and cost of sales, as applicable, to enable 
comparison with depreciation, depletion and amortiza- 
tion on a replacement cost basis when the replace- 
ment cost data includes assets currently leased. If 
significant distortions result from land being included 
in a financing lease, disclosure of the effects would be 
necessary. 


f. Used Equipment and Facilities 
Facts: 


Some companies commonly acquire used facilities 
and equipment in replacing their productive capacity. 


Question: 


What should be the basis for determining replacement 
cost in these circumstances? 


Interpretive Response: 


The replacement cost disclosures should not be made 
on the basis of the current selling value of the com- 
pany’s assets in the used market. However, the objec- 
tives of 8210.3-17 could be achieved in certain 
situations by assuming replacement with used equip- 
ment and facilities 


This approach could be justified by a managerial policy 
of replacing productive capacity with used items con- 
sidering current economic circumstances. The follow- 
ing conditions would appear to be necessary for bas- 
ing replacement cost on the current prices of used 
items: 


1. Used facilities and equipment are available and, in 
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management's judgment, will continue to be available 
during the remaining life of its existing productive 
capacity. 


2. Under current economic conditions, management 
would replace its productive capacity with used 
facilities and equipment. 


The cost of the used facilities and equipment would 
become the gross replacement cost for purposes of 
§210.3-17. Disclosure should be made if used 
facilities and equipment provide the basis for replace- 
ment of a significant portion of productive capacity. 


g. Additional Land Required to Replace Productive 
Capacity 


Facts: 


Occasionally, significant amounts of land, in addition 
to that already owned, must be acquired to replace 
productive capacity. For instance, textile manufac- 
turing companies are replacing old multi-level facilities 
with single-level facilities, which are more efficient us- 
ing modern techniques but which require larger plant 
sites. 


Question: 


Should the cost of the additional land be included in 
the replacement cost disclosures? 


Interpretive Response: 


In general, 8210.2-17(c) does not require disclosure of 
the replacement cost of land. If the cost of the ad- 
ditional land to be acquired is estimated to be signifi- 
cant, supplemental disclosure may be required by 
§210.3-17(f). 


h. Assets Not to be Replaced 
Facts: 
Section 210.3-17(c) states: 


“In the case of any major business segments which 
the company does not intend to maintain beyond the 
economic lives of existing assets, the disclosures set 
forth in subsections (c) and (d) of this section are not 
required provided full disclosure of the facts, amounts 
and circumstances is made.” 


Question: 


In demonstrating ‘‘intent,”’ is it necessary to have a 
formal plan of disposal (see paragraph 14 of APB 
Opinion No. 30)? 


Interpretive Response: 


The disclosure by management of its intent to reduce 
productive capacity is not likely to be made without 
careful consideration. For this reason, it presently does 
not seem necessary to require the existence of a for- 
mal plan. 


& 
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i. Productive Capacity of Retailers 
Facts: 


Because of construction, design and fixturing changes 
in recent years, retailers have been able to reduce the 
number of square feet in newly constructed and leased 
stores while at the same time maintaining the same 
volume and merchandise capacity, as well as physical 
appeal and other characteristics of larger stores. 


Question: 


In computing the replacement cost of existing produc- 
tive capacity, should such computations be based 
upon the cost of replacing the larger number of retail- 
ing square feet or is it more appropriate to use the cost 
based upon the reduced footage? 


Interpretive Response: 


It would seem that a reasonable basis for expressing 
the productive capacity of a retailer would be potential 
sales volume. For example, a store of current design 
employing vertical fixturing and with 100,000 square 
feet may have the same potential sales capacity as an 
existing store employing horizontal fixturing and with 
120,000 square feet. Inasmuch as recent 
technological change has resulted in greater volume 
per square foot and replacement cost is defined as 
“the lowest amount that would have to be paid in the 
normal course of business to obtain a new asset of 
equivalent operating or productive capacity,” it is the 
staff's view that it would be appropriate to use the 
reduced footage as the basis for the replacement cost 
computations. 


j. Underutilization of Present Facilities 
Facts: 


A registrant is currently operating major facilities at 
70% of total physical capacity. 


Question: 


Is productive capacity for the prupose of computing 
replacement cost total physical capacity or the present 
utilization of physical capacity (in this instance, 70% of 
the physical capacity)? 


Interpretive Response: 


The determination of productive capacity will 
necessarily require analysis of the facts pertaining to 
each situation. In making such analysis, it may be 
useful to distinguish between idle capacity (temporary 
or normal underutilization without long-run conse- 
quence) and excess capacity (a permanent decline in 
utilization). 


Rarely are productive facilities operated near 100% 
capacity. Recession, seasonal variation, capacity ad- 
ditions planned to satisfy future growth and increasing 
marginal costs as actual production approaches 
theoretical capacity all contribute to normal conditions 


of varying underutilization. Normal instances of un- 
derutilization (idl8 capacity) are a fact of business life 
that would not require adjustment in replacement 
costing. 


On the other hand, there may be unusual instances in 
which capacity is far in excess of foreseeable re- 
quirements, caused by relatively permanent changes 
in the business having long-run consequence (e.g., 
declining market or permanent shortage in raw 
materials supply). Excess capacity would be analogous 
to a segment of capacity that management would not 
replace; and, therefore, replacement cost data related 
to the excess capacity would be irrelevant and not 
reported. One indication of permanent excess capacity 
would be underutilized facilities for which a write 
down of historical book value would be appropriate; 
however, analysis of excess capacity should not be 
restricted solely to such instances, because, for exam- 
ple, excess capacity may occur in older plants where 
historical book value is not significant enough to 
warrant adjustment. 


8. Disclosure of Methods and Other Information 


d. Schedule of Historical Cost Financial Statement 
Items Included in and Excluded form the Replacement 
Cost Disclosures 


Facts: 


Section 210.3-17 requires certain amounts to be in- 
cluded in the replacement cost data which are not part 
of the historical cost data (e.g., noncapitalized financ- 
ing leases) and permits the exclusion of certain other 
amounts from the replacement cost requirement 
which are included within the historical cost data (e.g., 
land, and, for one year, mineral resource assets and 
assets located outside the North American continent 
and the countries of the European Economic Com- 
munity). When material amounts are involved, it 
would seem appropriate to provide a schedule to 
enable the reader to make a comparison between the 
historical cost data and the replacement cost data. 


Question: 


Does the staff have any suggestions or preferences for 
the format of such a schedule of items included in and 
excluded from the replacement cost disclosures? 


Interpretive Response: 


A schedule is usually helpful to enable comparisons 
with the historical cost data, when differences occur 
between the items included in or excluded from the 
replacement cost data, as described above. 


The staff has no preferences for the format of such a 
schedule. A major public accounting firm has 
suggested the following as a possible format for inven- 
tories and productive capacity which appears accept- 
able: 
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Property 
Plant. and 
Inventories Equipment 
(O00 omitted) 





Amounts for which replace- 
ment cost data areprovided $421,300 $1,215,112 


Present value of future rent- 

als for noncapitalized financ- 

ing leases as determined at in- 
ception of the leases (deduction) — (104,912) 
Obsolete and discontinued in- 
ventory items—at net realiz- 
able value 17,900 — 


Land—at cost — 25,600 
Assets outside the North Amer- 
ican continent and the Euro- 
pean Economic Community 
and mineral resource assets— 
at cost 


11,800 44,800 





Total as shown on the accom- 
panying consolidated balance 
sheet 


$451,000 $1,180,600 








e. Replacement Cost Depreciation in Other Replace- 
ment Cost Data 


Facts: 
The following language is contained in 8210.3-17/(e): 


“If depreciation, depletion or amortization expense is a 
component of inventory costs or cost of sales, indicate 
that fact and cross-reference the answer for this sub- 
section in subsection (b)|replacement cost of sales| in 
order to avoid potential duplication in the use of these 
data.” 


Question: 


Is the intent of the above to require that replacement 
cost depreciation be included in the amounts disclos- 
ed for replacement cost of inventories and cost of 
sales? 


Interpretive Response: 


The purpose of the above language is to avoid double- 
counting depreciation expense. 

Many companies allocate depreciation expense to 
cost of sales, selling, general and administrative ex- 
pense and other accounts, while other companies 
report depreciation expense as a single-line item in 
their income statements. Companies reporting in the 
former format might inadvertently “double-count” the 
element of depreciation expense allocated to cost of 
sales, first when reporting cost of sales (which would 
include an allocation of depreciation expense) and se- 
cond when reporting total depreciation. To avoid such 
double-counting, &210.3-17(e) requires a_cross- 
reference. 
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For example, the following would be appropriate 
methods of providing this cross-reference for cost of 
sales: 


Historical 
Cost 


Replacement 
Cost 





Method 1 


Cost of sales (including 
$300,000 historical cost 
depreciation and $500,000 
replacement cost deprecia- 
tion) $7,000,000 $10,000,000 
Depreciation expense (exclu- 

sive of amounts allocated 


to cost of sales) 500,000 750,000 
Method 2 

Cost of sales (exclusive of 

depreciation expense) 6,700 9,500,000 
Depreciation expense (includ- 

ing $300,000 historical cost 

and $500,000 replacement 

cost depreciation applicable 

to cost of sales) 800,000 _ ‘1,250,000 


f. Further Details of Replacement Cost Data 
Facts: 


Section 210.3-17 requires disclosure of inventories 
and gross and net productive capacity (frequently 
equivalent to gross and net property, plant and 
equipment). Regulation S-X requires details of 
historical cost amounts of inventories (raw materials, 
work-in-process, finished goods, etc.) and property, 
plant and equipment (land, buildings, machinery and 
equipment, etc.). 


Question: 


Are equivalent details required for replacement cost 
data? 


Interpretive Response: 


Section 210.3-17 does not require such details; 
however, the staff believes they will frequently be 
useful to readers of financial statements and en- 
courages registrants to provide them. 


9. Miscellaneous 
b. Land Held for Investment 


Facts: 


Company A (not a real estate development company) 
owns land which is held for investment (probable bulk 
sale anticipated rather than development into housing, 
commercial or industrial projects). 
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Question 7: 


Is such land includible in property, plant and equip- 
ment for the purpose of determining whether Com- 
pany A has inventory and gross property plant and in- 
ventory in excess of $100 million? 


Interpretive Response: 
No. 
Question 2: 


Assuming Company A has inventories and gross 
property, plant and equipment in excess of $100 
million, must replacement cost data be provided for 
the land held for investment? 


Interpretive Response: 

No. 

10. Applicability of §210.3-17 
a. Exemptions 

Facts: 


Section 210,3-17 permits delayed application for 
mineral resource assets and certain foreign assets. 


Question 2: 


What assets are subject to the one year exemption for 
mineral resource assets for those industries (such as 
steel and portland cement) in which companies own 
mineral resources, all or some of which are used in 
their manufacturing operations? 


Interpretive Response: 


Mineral resource assets are defined as “those costs 
shown on the balance sheet representing assets which 
are directy associated with and which derive value 
from mineral reserves.” For industries such as the 
steel and portland cement industries, mineral resource 
assets would be limited to those assets representing 
costs of acquiring and developing mineral reserves 
and would not include any costs of their manufac- 
turing operations. 


c. Delayed Effectiveness for Mineral Resource Assets 
and Certain Foreign Assets 


Facts: 


Section 210.3-17 requires that replacement cost data 
related to assets located within the North American 
continent and the countries of the European Economic 
Community be disclosed for fiscal years ending on or 
after December 25, 1976. 


Question 4: 


What should be the basis for determining whether or 
not assets such as ships engaged in international trade 


and drilling rigs are subject to the one-year exemp- 
tion? 


Interpretive Response: 


Generally, the country of registry should be the basis 
for such determination. Replacement costs for such 
assets may be more susceptible to determination than 
for certain other types of foreign assets; and, while not 
required prior to December 25, 1977, the staff en- 
courages earlier compliance, if practicable. 


Question 5: 


When a contract is let by one company of a controlled 
group (which may include companies and involve a 
customer located outside the North American conti- 
nent and the countries of the European Economic 
Community) and when that company in turn subcon- 
tracts all or part of the work to other companies in the 
group, should the origin of the costs, location of the 
materials, or location of the customer govern for pur- 
poses of 8210.3-17? 


Interpretive Response: 


The staff will not object if either origin of cost or loca- 
tion of the materials is used as the basis for deter- 
mining that replacement cost data need not be provid- 
ed for fiscal years ending prior to December 25, 1977. 
The staff does not believe that location of the 
customer should govern. 


d. Size Test 
Question 2: 


In determining whether a registrant has inventories 
and gross property, plant and equipment in excess of 
$100 million, should inventories and property, plant 
and equipment of unconsolidated subsidiaries and 
companies accounted for on the equity method be 
added to the inventories and gross property, plant and 
equipment of the registrant and its consolidated sub- 
sidiaries? 


Interpretive Response: 
No. 


e. Comparative Data in First Year of Applicability 


Facts: 


Company A is exempt from the requirements of ASR 
No. 190 for 1976. However, at the beginning of 1977 
the total of inventory and gross property, plant and 
equipment exceeds $100 million and 10% of total 
assets. Consequently, replacement cost information is 
required to be presented with its 1977 financial 
statements. 


Question: 


ls Company A required to present replacement cost in- 
formation for both 1976 and 1977 or only for 1977? 
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Interpretive Response: 


Section 210.3-17 provides that replacement cost in- 
formation for both 1976 and 1977 must be presented. 
However, if the preparation of such data for 1976 
would cause an undue burden, the registrant should 
request a waiver of this provision and the staff will 
generally be responsive to such a request. 


f. Users of Form 12-K 
Facts: 


Certain registrants satisfy their Securities Exchange 
Act of 1934 annual financial information reporting 
requirements by filing Form 12-K. This form may be 
used by the issuers specified below for annual reports 
pursuant to Section 13 or 15(d) of the 1934 Act: 


(1) Any issuer which files annual reports with the 
Federal Power Commission on that agency's Form No. 
1 or Form No. 2 and whose annual report to 
stockholders for its last fiscal year contains financial 
statements (other than schedules) prepared and cer- 
tified substantially in accordance with Regulation S-X; 


(2) Any issuer which files annual reports with the 
Interstate Commerce Commission pursuant to Section 
20,220, or 313 of the Interstate Commerce Act; or 


(3) Any issuer which files annual reports with the 
Federal Communications Commission pursuant to 
Section 219 of the Communications Act of 1934. 


The latter two issuer groups, (2) and (3) above, are not 
required to comply with Regulation S-X; issuers in 
group (1) are required to comply with Regulation S-X. 


Question: 


Are companies that use Form 12-K and that are not 
required to comply with Regulation S-X required to 
supplement such form with replacement cost infor- 
mation? 


Interpretive Response: 


No, although the staff strongly recommends such dis- 
closure. Registrants using Form 12-K should be aware 
that the staff is giving serious consideration to 
recommending to the Commission that Form 12-K be 
eliminated; in which case, those registrants presently 
using this form would be required to use Form 10-K 
for years commencing after December 31, 1976. 
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'The term “rule” has been replaced by the appropriate 
section number of the Code of Federal Regulations. Accord- 


ingly, Rule 3-17 is referred to as 8210.3-17. 
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